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NOTICE IN REGARD TO THE ANNUAL MEETING. 


The twenty-sixth annual meeting of the Massachusetts Bar Associa- 
tion will be held probably in the latter se of January after the Annual 
Report of the Judicial Council and the Report of the Special Commission, 
created by Chapter 62. of the Resolves of 1935, to investigate the sub- 
ject of district courts and other matters, have been filed. 


The Judicial Council Report is reprinted herewith. The Report of 
the Special Commission is expected later, some time in January, and will 
be bound up in the QUARTERLY and sent to members as soon as filed. 


At the meeting, the annual business of election of officers and other 
matters will be en up and the meeting will then be thrown open for 
discussion of the recommendations in the reports referred to. 


Notice of the time and place of the meeting wili be sent out as scon 
as they are decided upon. 


F. W. GRINNELL, Secretary, 
60 State Street, 
Boston, Massachusetts. 


STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULA- 
TION, ETC., REQUIRED BY THE ACT OF CONGRESS 
OF AUGUST 24, 1912, 


Of Massachusetts Law Quarterly, published quarterly at 
Boston, Mass., for October 1, 1935. 


Publisher, Massachusetts Bar Association, 60 State Street, Boston, Mass. 
Editor, The Publication Committee of the Association. 

Managing Editor, Frank W. Grinnext, Secretary of the Association. 
Business Managers, Same as above. 

Owners, Massachusetts Bar Association. : 


President, Nathan P. Avery. Treasurer, Horace E. Allen. Secretary, 
Frank W. Grinnell. 


Known bondholders and other security holders, none. 
FRANK W. GRINNELL. 
Sworn to and subscribed before me this 30th day of September, 1935. 


Notary Public. 
(My commission, expires 
[sear] 


NOTICE OF CHANGE OF DATES OF REGULAR ISSUES OF THE 
MASSACHUSETTS LAW QUARTERLY. 


Beginning with this issue the four regular issues of the 
MASSACHUSETTS LAW QUARTERLY will be for January, 
April, July and October instead of November, February, May 
and August as heretofore. 


FRANK W. GRINNELL, Editor. 


Entered as Second-Class Matter at the Post Office at Boston. 
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Acts or 1924, CHaprer 244 


As amended by St. 1927, c. 298, and St. 1930, c. 142 
Now appearing as G. L. (Ter. Ed.) Ch. 221, §§84A-34C 


An ACT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL COUNCIL TO MAKE A 
Continuous Srupy oF THE ORGANIZATION, PROCEDURE AND PRACTICE OF THE 
Courts. 


Be it enacted, etc., as follows: 

Chapter two hundred and twenty-one of the General Laws is hereby 
amended by inserting after section thirty-four, under the heading 
“Judicial Council,” the following three new sections:—Section 34A. There 
shall be a judicial council for the continuous study of the organization, 
rules and methods of procedure and practice of the judicial system of 
the commonwealth, the work accomplished, and the results produced by 
that system and its various parts. Said council shall be composed of 
the chief justice of the supreme judicial court or some other justice or 
former justice of that court appointed from time to time by him; the 
chief justice of the superior court or some other justice or former justice 
of that court appointed from time to time by him; the judge of the land 
court or some other judge or former judge of that court appointed from 
time to time by him; the chief justice of the municipal court of the city of 
Boston or some other justice or former justice of that court appointed 
from time to time by him; one judge of a probate court in the common- 
wealth and one justice of a district court in the commonwealth and not 
more than four members of the bar all to be appointed by the governor, 
with the advice and consent of the executive council. The appointments 
by the governor shall be for such periods, not exceeding four years, as he 
shall determine. 

Section 34B. The judicial council shall report annually on or before 
December first to the governor upon the work of the various branches 
of the judicial system. Said council may also from time to time submit 
for the consideration of the justices of the various courts such sugges- 
tions in regard to rules of practice and procedure as it may deem advisable. 

Section 34C. No member of said council, except as hereinafter provided, 
shall receive any compensation for his services, but said council and the 
several members thereof shall be allowed from the state treasury out of 
any appropriation made for the purpose such expenses for clerical and 
other services, travel and incidentals as the governor and council shall 
approve. The secretary of said council, whether or not a member thereof, 
shall receive from the commonwealth a salary of thirty-five hundred 
dollars. 


MEMBERS OF THE COUNCIL 


Tuomas Hovey Gace of Worcester, Chairman 


Fraepericx Lawton of Boston Cartes THornton Davis of Marblehead 
Witrrep Boxster of Brookline Artuur W. Doan of Boston 
Cuaries L. Hisparp of Pittefield Francis R. Mutuin of Winchester 


Hessert B. Exemann of Brookline 
Frank W. GRinneg 1, Secretary, 60 State St., Boston 
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ELEVENTH REPORT OF THE JUDICIAL COUNCIL 
OF MASSACHUSETTS 


To His Excellency 
James M. Cur .ey, 


Governor of Massachusetts 


The Judicial Council was created by St. 1924, chapter 244 (See 
copy printed on opposite page), “for the continuous study of the 
organization, rules and methods of procedure and practice of the 
judicial system of the commonwealth, the work accomplished and 
the results produced by that system and its various parts.’’* 

In August of this year Francis R. Mullin, Esq., of Winchester, 
was appointed a member of the Council to succeed Frank W. 
Grinnell, Esq., whose term expired. In September William G. 
Thompson, Esq., died after serving as a member of the Council 
since 1931. 


Introductory Remarks 
As the problems of the judicial system are continuous we repeat 
the following opening passages from our tenth report in order to 
keep before the readers the right approach. 
In the recent case of Thayer v. Shorey (287 Mass., page 76 at 
80) Chief Justice Rugg said— 


“The courts of the Commonwealth constitute a single system for the administra 
tion of justice in conformity to law promptly and without delay.” 


The second Report of the Judicature Commission in 1921, opened, 
by way of introduction, with the following quotation from Mr. 
Justice Riddell of the Supreme Court of Ontario: 


“We ... regard the courts . . . as a business institution to give the people 
seeking their aid the rights which facts entitle them to, and that with a minimum 
of time and money. We are a poor and a busy people. We cannot afford to waste 
either time or money.” 


These two quotations seem to furnish the sound standards to be 
kept in mind in studying our judicial system. 





*In 1925, the legislature also submitted the following request to the council. 


1925 Resolves, Chapter 27 

“Resolved, That the judicial council is hereby requested to investigate ways and means for expediting 
the trial of cases and relieving congestion in the dockets of the Superior Court, and, among other things, 
the advisability of increasing or of wholly removing the ad damnum limits of district court jurisdiction 
in civil cases; measures for discouraging frivolous appeals; measures for requiring parties to frame issues 
in advance of trial by greater specification in the declaration of what the plaintiff in good faith claims 
and greater specification in the answer of what the defendant admits or in good faith denies, with suitable 
penalties for frivolous or unfounded allegations and denials; ways and means for encouraging, so far as 
consistent with constitutional rights, trials without jury, including specifically an inquiry into the operation 
of the laws of Connecticut and Maryland relative to the waiver of jury trials in criminal cases; and any 
other ways and means that may appear feasible to said council for improving and modernising court 
procedure and practice so that, consistently with the ends of justice, the proverbial delays of the law and 
attendant expense, both to litigants and the general public, may be minimised, (Approved April 24, 1925).’" 
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THE BROAD SCOPE OF THE PROBLEMS BEFORE THE 
COUNCIL 


THE PROS AND CONS OF THE UNIFIED COURT PROPOSAL 


Throughout our “continuous study—of the judicial system of the 
Commonwealth” these fundamental questions confront us: is our 
present time-honored judicial structure the best for our present 
needs; is there greater promise of efficiency in a unified court with 
specializing judges than in the present system of segregated special- 
izing courts; is our present need more for a unified control of existing 
courts than for a unified court. 

The problem suggested by these questions was discussed in the 
Second Report of the Judicature Commission (pages 22-25). The 
Council is not yet prepared to make any recommendation in regard to 
it; but its importance persuades us to present to the legislature, the 
courts and the bar arguments in favor of a unified court and objec- 
tions to it, which have been called to our attention or have occurred 
to us in the course of our study. We begin with a statement of 
arguments presented to us in favor of unification and then state 
arguments presented to us against unification. 


The Argument for Unification 


Our present judicial system has resulted from the continued 
practice of creating new courts to meet new needs, a method termed 
“archaic” by Professor Pound.* In earlier days a few courts sufficed 
to handle the weightier matters of litigation. The rest, other than 
probate, were left to the very limited jurisdiction of justices of the 
peace, whose action was always subject to a general appeal. Our 
early judicial organization was largely influenced by the organiza- 
tion of English courts, the need of an American common law—“‘case 
law’’—and the demand that justice be brought to every man’s door 
in a community which was then preponderantly rural, and lacked 
the easy means of communication and transportation which we 
of today enjoy.** Maine was then a part of Massachusetts, and 
even here, what is now an hour’s journey consumed a day. Fast 
trains, the automobile, the telephone and air mail have completely 
changed the picture. And the philosophy of the early nineteenth 
century was to restrict power in the hands of all those in office. Of 
administrative power, as a foundation for the prompt and economical 
despatch of judicial business, we read little. That need had not been 
felt. Moreover, a centralization of that power in the interest of 
efficiency and uniformity of judicial action, was impossible under 
earlier pioneer conditions. 





*Pound—Organization of Courts, American Judicature Society Journal, October, 1927. 


**%cf. National Economic League—Report of Committee on “Inefficiency in the Administration of 
Justice.” 
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As the outcome of the method of creating new courts to meet new 
needs, we have now at least six types of courts, more or less special- 
ized, not including sundry administrative tribunals which employ 
the judicial function. The functions of the justice of the peace, now 
lodged in the 73 independent district courts have expanded to such 
an extent that on the civil side their entries quadruple those of the 
superior court, to say nothing of about 25,000 “small claims” 
entered annually in the district courts. Both courts have final juris- 
diction of fact. Both are subject to review on law by the supreme 
judicial court, and both have unlimited jurisdiction in point of 
amount. The civil trials in the Boston Municipal Court alone exceed 
those of the superior court for the entire state. All told, district 
court trials probably treble in number those tried in the superior 
court. And with our population shift from rural to urban, litigation 
has tended to centre in the cities. About half the superior court law 
entries are in Suffolk county. About 40 per cent of all the district 
court civil actions are brought in Suffolk county. Seven city courts, 
all but two of which are in the Metropolitan District, receive over 
57 per cent of the civil writs entered in the 73 district courts. ‘These 
trends have become most accentuated in the last one or two decades. 
And in both the superior court and the district courts, from the time 
when judicial statistics first began to be available, the quantity 
trend of litigation has been upward. Inevitably these changes have 
brought to the foreground the administrative aspect of judicial work, 
and the need of co-ordinated effort. How have we met that need? 
The supreme judicial court devotes itself almost wholly to revision 
and correction of past errors in individual cases. In the trial courts, 
we have a collection of more or less watertight compartments, each 
with its fixed staff, which give each other practically no help for 
want of power to help, a superior court in which the load apparently 
exceeds the man-power, causing congestion and delayed justice, and 
a group of district courts in which, as a whole, the man-power far 
exceeds the load, leading to all the evils which attend a system of 
part-time judges, and we have no efficient means of matching load 
and power. We have a system of independent courts, each engrossed 
with its own offairs, largely unaware of the effect of its action upon 
other branches of the court system. We have several courts attack- 
ing one and the same problem, without co-operation, as in the 
domestic relations muddle. We have an interminable line of statutes 
and decisions defining jurisdiction and venue which are largely waste 
motion and justice-thwarting, the sacrifice of the individual to the 
machine. We have groups of courts exercising identical functions, 
as in the district and probate court groups, with only a weak asso- 
ciative link afforded by advisory committees. Yet we hope for 
judicial uniformity. Our judicial system would be paralleled in the 
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business world by an organization without a general superintendent, 
comprising many departments whose heads never conferred, whose 
workmen seldom compared notes, who never helped each other out 
in time of stress, and who did the same thing in numberless different 
ways, each firmly convinced that his own way was best. 

There is but one lasting remedy for such conditions—association 
with one’s kind, operating under centralized control. In other words, 
unification of the system, transforming our independent courts into 
branches or divisions of one court. Such a change is not without 
precedent. The English Judicature Acts of 1873 and 1875 merged 
five appellate courts and eight courts of first instance, previously 
independent, into one divisional court. The rearrangement of the 
Federal circuit system is a step in the same direction. The same is 
true of the set-up of the Chicago Municipal Court. Until we have 
some rearrangement of our judicial system along similar lines, we 
shall not have co-ordinated effort working toward efficiency and 
economy, no group consciousness to make judges realize that each 
is a cog in one machine, no approach to uniformity in legal man- 
dates.and sanctions, no adequate means of matching load and power. 
Our present methods of piecemeal patching are only temporary 
palliatives. They do not reach the heart of the trouble. They meet 
a single situation as it becomes crucial, but they do not place the 
court system itself in a position to handle its own business to best 
advantage. Until that is done, full responsibility for results cannot 
justly be placed upon the courts. 

For constitutional reasons, the Supreme Judicial Court will have 
to be left out of any present plan for unification. The plan still holds 
good for the trial courts. As to them, although an advisory opinion 
from the Supreme Court might be advisable, there would seem to be, 
under the decision in Commonwealth v. Leach, 246 Mass. 464, no 
reason why every existing separate judicial unit should not be given 
by legislation the same name, the same seal, a state-wide judicial 
territory, and judicial competence equal to that of all units com- 
bined, effecting unification of trial courts both in law and fact. 'This 
does not mean that courts are to be abolished, that specializing 
tribunals or the local magistrates are to disappear. It does mean 
that they are to function as parts of a whole, not each for itself alone. 


As a basis for discussion, the following has been suggested as a 
divisional arrangement: 

1. A civil jury division. 

2. A jury-waived division, which will naturally be the largest 
of all in point of load, unless it turns out that more litigants claim 
jury in a single court than now surmount the small obstacle of a 
$3.00 removal fee. The chart in the council’s tenth report shows 

a constant trend away from the jury trial. 
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3. An equity division. 

4. A land division. 

5. A probate division. 

6. A domestic relations division, to include juvenile court 
functions. 

7. A criminal division, sub-divided into jury and non-jury 
branches, and possessed of a sentence-revising department. 

8. A small claims division. Elihu Root truly stated* that where 
one man handles both large and small matters, the latter tend 
to be neglected. And we should give up the idea that second-rate, 
ill-paid judges will serve for small matters. The correct determi- 
nation of facts and the correct application of legal rules do not 
turn on the amount involved, and the social consequences of 
judicial error in this field of small claims are as large, if not larger, 
than in cases involving larger amounts. Unless our democratic 
pretensions are mere sham, this division should be well equipped 
judicially. 

9. An appellate division, intermediate between all trial divisions 
and the court of last resort. 


Fach division should have its presiding justice, either appointed 
by the chief justice or elected by the division membership. Acting 
together, and with the chief justice, the presiding justices should 
determine, by rule, the business practice of the court and its several 
divisions, a function comparable to that exercised by the directors 
of a corporation. The court should, through its appellate division, 
construe its own rules, and with finality in all cases except those held 
to amount to a denial of justice. Contrary to common assumption, 
this does not necessarily include power to scrap the practice act or 
to repeal procedural rules legislatively ordained, like the due care 
statute. It does and should include the ordering of all matters of 
business detail. There is nothing revolutionary in this. The several 
courts have been making their own business rules for decades. In 
addition, the superior court makes its equity rules, the district 
courts make their small claims rules and their rules for appellate 
division procedure. The grant of power can be restricted at will, 
but we need a better terminology than “practice and procedure.” 

There should be a chief justice with large administrative power, 
including the power of assignment of judges and other officials to a 
division, and to a locality or district and to transfer them, tempo- 
rarily or permanently, to another division or district. 

It might be advisable to divide the judicial force into judges at 
large and district or county judges, to provide by rule for sessions, 
and to define the types of litigation cognizable by the various divi- 
sions. All this would mean a re-drafting of much of our statute 


*Root—Addresses on Government, p. 185. 
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law. It is unlikely that present judges would do very different work 
from that which they now do, except that all would be full-time 
judges. This could be accomplished by making all standing district 
judges ex-officio masters and auditors. The special justice would 
largely disappear, for lack of assignment. 

There is often an erroneous assumption that any unification of 
courts means a rotation or circuiting of judges. The real change is 
from specializing courts to specializing judges. No administrative 
head could wisely make a general practice of replacing a judge 
experienced in equity, real property, probate or criminal law, or in 
the art of jury trial or appellate procedure with one whose talents 
and training lay in a different field. On the other hand, there may 
be individual instances requiring the use of that power, which only 
differs in degree from that now given to chief justices. Neither does 
unification mean that because every judge has complete judicial 
competence, he is free to use it at will. It is to be assumed that both 
these matters will be wisely regulated by rule. The primary objec- 
tives of unification are two-fold, co-ordination through centralized 
control, and a system sufficiently flexible to allow the entire judicial 
power to be applied as varying needs arise so as to forestall or remove 
congestion points. 

This is intended only as a bald outline. Many matters of detail 
would have to be filled in. Salary adjustments, a matter of legislative 
cognizance, would be a difficult detail. 

Considering that the state is still part urban and part rural, it is 
clear that the local magistrate must be retained to a considerable 
degree, but it does not follow that his present methods of handling 
his business cannot be improved. This part of the judicial system is 
still full of variations in practice and methods which have no justi- 
fiable basis, and make for disrespect for law, because uniformity is 
thereby destroyed. Granting that there will be lack of uniformity as 
long as men differ, that is no reason against reducing it so far as 
possible. While difference in location may justify some variation, 
the larger bulk which now remains has no good reason back of it. 

Finally, in the opinion of some, the logic of events will ultimately 
compel unification of trial courts, and, unless the experience of the 
past reverses itself, litigation will increase with time, and the larger 
the load, the harder the transition. And internal unification of the 
several parts of the trial system, good as far as it goes, gives little 
promise of relief for the worst congestion point, the superior court. 
The legislative breaking-down of jurisdictional barriers is the remedy 
there.* 














*Those who wish to study the matter further will find a bibliography in XI Illinois Law Review, No. 7. 
See also Annals of American Academy of Political and Social Science, Sept., 1935., pp. 109-114, “Our 
Shackled Judiciary.” 
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Arguments Against the Unified Court 

There is no magic in the term “unified.” Unification is only a 

means to an end. Its purpose is to co-ordinate and integrate our 

judicial system and secure for it some centralized control which will 

‘ compel co-operation and reasonable uniformity in practice and pro- 

cedure. Although the Supreme Judicial Court says “the courts of 


7 the Commonwealth constitute a single system for the administration 

. of justice,” it is at present a system composed of units, which in many 

e instances do not co-operate and which are not co-ordinated, and it 

oi never can be an efficient single system until there is a single adminis- 

: trative head to direct it. The question is how to bring that result 

| about. 

y In Massachusetts, as elsewhere, the development of judicial 

r systems under the common law has always been: 

ry 1. An appellate court to correct errors and abuses, 

* 2. Trial court, 

d 3. Local magistrates for the prompt and convenient handling 

al of minor offences and smaller matters. 

re In this Commonwealth, as elsewhere, specialized courts, like 
probate, insolvency, juvenile, land, etc., have been instituted for 

il the convenient handling of certain kinds of business. It is claimed 


ve that specialized courts, whether appellate, local or otherwise, become 
independent, arbitrary and conduct their affairs without recognition 


is of the fact that they are but one cog in “a single system for the 
le administration of justice.”” But the unified court, to which attention 
ig is called, will inevitably result in divisional judges more or less 


is permanently assigned to the work to which they are best adapted. 
‘i- These divisional judges and the local magistrates who must be 
is retained to handle local business, will probably develop just as 
as many eccentricities and peculiarities as exist today, unless over the 
as entire system there is a centralized control. 

n, Moreover, if constitutional objections prevent the Supreme 
| Judicial Court from being a part of the unified court of the Com- 
ly monwealth, the proposal only goes half way. The court, which has 





he the last word and to which the whole system must bow, stands 
er outside and independent and some of the difficulties under which 
he we now labor would persist. A unified control is much more needed 
tle than a unified court and a unified control to manage our judicial 
rt. system as a single unit must come from the department authorized 
dy to exercise it. 


A unified court means one trial court in which of course jury trials 
must be held. The experience of the Superior Court seems to show 
that most litigants in a court where jury trials can be had claim it, 
sometimes for good reasons, but more often for annoyance and 
delay. It is claimed in cases where the amount involved is entirely 
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disproportionate to the expense to the public and which should 
never have been brought in that court. This state of affairs has 
resulted in the unfortunate congestion in that court to which we 
have given in the past much consideration. All that we have gained 
in recent years in encouraging the use of the District Courts will 
be lost if litigation is put back into a court where jury trials can be 
claimed in every case. 

The claim is made that a uniform court is more flexible; that a 
case can be at once sent to the division best adapted to handle it 
and that judges can be moved to meet the changing load of business. 

But under our present system there seems to be no reason against 
a wide extension of the right to transfer cases which now exists 
from the Supreme Judicial Court to the Superior Court and from 
the Superior Court to the Land Court. 

Nor does there seem to be any reason why further provision for 
the transfer of judges cannot be made, similar to the existing right 
of the Superior Court to call upon District Court judges to sit in 
misdemeanor cases. 

Increased jurisdiction in certain courts and the power in some 
administrative head to transfer judges would effect all that is 
claimed for a unified court. But neither a unified court, nor the 
power to transfer cases and judges under our present system will 
amount to much unless there is lodged somewhere a central admin- 
istrative control. 

It is also said that at least one of our courts is and must remain 
a specialized court and will not fit into any scheme of unification. 
A large part of the work of the Land Court is registration of titles; 
this is a proceeding in rem. The determination of controversies 
between parties is purely collateral. The proceeding begins with a 
judicial investigation, by the court itself, into the title. Service of 
personal process is by registered mail. The registers of deeds in their 
various districts, elective officers,and most of them not lawyers, are 
the assistant recorders of the court, through whom the court acts and 
in whose registries the records of the court are kept. The official 
report of the examiner is accompanied by a full abstract of title. 
Plans from actual surveys are required to be filed, and official plans 
accompany, or are referred to in, all decrees and certificates of title. 
The court has an engineering force of its own, co-operating with other 
engineering departments both state and federal, an important part 
of its judicial machinery, wholly foreign to that of any of the other 
courts. Unlike any of the other courts, the Land Court sits wher- 
ever public convenience may require, often borrowing local district 
court rooms for the purpose. There is no waiting for the next local 
sitting of the court. All cases are specially assigned. It has no general 
trial list, and there is no congestion, which is the great evil sought 
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to be remedied by the proposition in question. Speedy hearings 
within a few weeks can always be had. None of the above features 
can well be administered from the central control of courts of 
general sessions. 

The Supreme Judicial Court is now authorized to “superintend”’ 
our judicial system. We have two examples of courts under a more 
or less centralized control. The chief justice of the Superior Court 
and the chief justice of the Municipal Court of the City of Boston, 
with their power to provide sittings and assign justices, exercise a 
large measure of control over their respective courts. We have 
provided administrative committees for the District Courts and 
the Probate Courts. If these committees, or some other similar 
authority, could exercise over those courts the same control that 
the two chief justices exercise in their Courts, all the courts of the 
Commonwealth would be under a responsible executive management 
and if present methods of transferring cases and judges were extended 
by appropriate legislation, the Supreme Judicial Court would then 
be in a position to establish conferences with the responsible heads 
of the other courts and bring about the centralized control, which 
is the real objective of the unified court idea. 

The Supreme Judicial Court must not be overloaded with work 
or responsibility. If that court adopted the practice of the New 
York Court of Appeals, which in 1934 wrote opinions in only about 
30 per cent of the cases submitted, and were content with memo- 
randum decisions in the rest, it would be relieved of much labor. 
It is doubtful if in every case the parties are as much concerned with 
reasons as with decisions. A very, very small per cent of cases 
actually tried in the courts of the Commonwealth ever reach the 
Supreme Judicial Court. In all the rest litigants seem to be content 
without any opinion, or with the briefest sort of memorandum by a 
trial judge. 

The judicial system in Massachusetts has grown up through a 
consistent development of three hundred years in accordance with 
the needs of its people. No foreign system has ever been imported, 
adopted or adapted. Methods of doing business, of self-government, 
of defining and punishing crime and of the enforcement of civil 
rights and obligations have been created by, and adjusted to, the 
needs of our own people. This has been accomplished under the 
guidance and regulation of the decisions of the Supreme Judicial 
Court through 287 volumes of its reports. There is no necessity 
for the creation of a new system, the creation of new courts or the 
abolition of any of those now existing. There is need of better 
business administration and of centralized control. 

In the rural districts the existence of small local courts with 
magistrates familiar with the local business methods, traditions 
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and character of the neighborhood is of vital importance to the 
administration of local justice, especially as regards petty crimes 
and misdemeanors. Power to assign cases for trial, and judges to 
sit, in any court within a given territory should be vested in the 
Administrative Committee or in some centralized control over all 
trial courts of general jurisdiction. 

If we are unable to secure some sort of integration and co-operation 
in our District and Probate Courts through their respective admin- 
istrative committees, there would seem to be small chance of success 
in the more pretentious effort to weld into one unified court the 
Superior, District, Land and Probate Courts. 


PRACTICE BY OFFICIALS OF DISTRICT COURTS 


While this report was in press, the Supreme Judicial Court, in 
the exercise of its general powers* promulgated the following rule: 


“Rule Relative to Administration of Justice 


At the Supreme Judicial Court holden at Boston in and for 
said Commonwealth on the seventh day of December in the year 
of our Lord one thousand nine hundred and thirty-five, it is 

Ordered by the Justices of the Supreme Judicial Court, begin 
ning with the fifteenth day of January, in the year of our Lord 
one thousand nine hundred and thirty-six, that no justice, special 
tustice, clerk or assistant clerk of a district court shall be retained 
or employed or shall practise as an attorney on the criminal side 
of any court in the Commonwealth. 

ArtTuur P. Ruae, Chief Justice. 
Joun C. Crossy 
Epwarp P. PIERCE 
Frep T. Frevp 
CuarRLEs H. DonaHUE 
Henry T. Lummus 
STaNLEY E. Qua 


This rule deals with a matter which has been the subject of public 
discussion in the press and before the legislature for some years.** 
Commissions appointed by the legislature, the Judicial Council, 
and the Administrative Committee of the District Courts, have all 
approved the principle underlying this rule. 





Justices.” 
































*See G. L., c. 211, 8. 3, and Advisory Opinion of the Justices, 279 Mass. 607. 

**cf. Second Report of Judicature Commission, pp. 52-53 (Mass. Law Quart., Jan. 1921); Third Report 
of Judicial Council, pp. 71-72 (M. L. Q., Nov. 1927); Report of “‘Crime Commission,” Senate 125 of 1934, 
p. 125 (M. L. Q., Jan. 1934); Report of Public Expenditures Com. Senate 250 of 1934, p. 37; Ninth Report 
of Judicial Council, pp. 31-32 (M. L. Q., Nov. 1933); Tenth Report of Judicial Council, pp. 19-20 (M. L. Q., 
Nov. 1934); Governor Curley’s inaugural address in January, 1935, and special message in July, 1935. 
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JURORS AND JURIES 

In our Ninth and Tenth Reports we called attention to the fact 
that something should be done to improve the quality of jurors 
and suggested that the experiment of a jury commissioner be tried 
out in the Metropolitan District. We renew the suggestion. Other 
communities, like Cleveland and Detroit, are forging ahead of us 
in their determination to improve the jury system. 

We have not favored the proposition to have juries of six in the 
district courts. There are no accommodations for them and they 
would slow down the business of those courts and bring about a 
situation like that in the Superior Court; but we suggest to the 
legislature for its consideration whether something could be gained 
in economy and dispatch of business in the Superior Court if the 
number of jurors could be fixed at less than twelve. 

In connection with the subject of the cost of the administration 
of the courts the question of recommending a constitutional amend- 
ment reducing the number of jurors, in civil and criminal cases 
except capital cases, or authorizing the legislature to fix a number 
of jurors less than twelve in such cases, has been considered. It 
seems to us that this subject matter should be called to the attention 
of the legislature. 

In the Fourth and Fifth Reports of the Judicial Council statistics 
are given as to the average verdicts in civil cases tried in the Superior 
Court. From these statistics it appears that in 1925 in 50 per cent 
of the cases tried there were verdicts for the defendant, that in the 
remaining cases 50 per cent of the verdicts were for $500 or less; 
in 13 per cent were not in excess of $1,000; in 30 per cent were 
from $1,000 to $5,000, and in 7 per cent over $5,000. 

Approximately a million dollars is paid out annually in the 
Commonwealth for the servicesof jurors.* By a reduction of the 
number of jurors in civil cases to not more than eight, a saving of 
over $300,000 would be made annually. A jury of six would save 
about a half million dollars annually. Apart from the requirements 
of our constitution, the legislature might well believe that civil 
actions and criminal except capital cases could as well be tried by 
a jury of eight or six as by a jury of twelve. Cases of far greater 
moment not only involving far larger sums but also serious con- 
sequences in human relations are tried daily without a jury. In such 
matters as the probate of wills, partition of real estate and instruc- 
tions of fiduciaries frequently involving title to very large interests, 
there is no constitutional right of jury trial. In none of the various 
other probate proceedings, many of which may give greater concern 
to litigants than the gain or loss of money may jury trial be had. 
That jury issues be framed in will cases is not a constitutional right. 
There is no constitutional right to jury trial in equity as to matters 

*See Table, seventh report of Judicial Council, page 16. 
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pertaining to equity jurisprudence, as generally understood in 
England and Massachusetts at the time of the adoption. of the 
constitution. See Commissioner of Banks v. Harrigan A. 8. 1935, 
p. 1851. Most difficult and far reaching cases such as the suits in 
equity against directors of banks or other corporations are tried in 
equity without a jury. 

The constitution of the United States relative to trial by jury 
imposes no restrictions upon the several states but only upon the 
government of the United States. It has no application in this 
respect to the law of the several states. See Commonwealth v. 
Whitney, 108 Mass. 5-7. 

The constitution of Utah (1895, Art. 1, sec. 10) provides that 
“in courts of general jurisdiction, except in capital cases, a jury 
shall consist of eight jurors.”” In State v. Bates (1896) 47 Pac. Rep. 78, 
it was held that constitutional provision for trial of criminal cases 
by a jury of eight was not in violation of the Federal Constitution. 

Under our constitution the jury must consist of twelve men, as 
it has been commonly held that by a jury, the common law jury of 
twelve is intended, unless the constitution otherwise provides. 

The constantly increasing cost of government is one of the greatest 
problems with which the state and the various municipalities are 
today concerned. This may be an opportunity, at a time when most 
needed, to make a contribution to economy without sacrifice of 
efficiency. Possibly six or eight men can pass as well as twelve men 
on the questions of fact tried in our Superior Court, involving as 
before pointed out, verdicts for the defendant in 50 per cent of the 
cases; verdicts of $1,000 or less in 63 per cent of the remaining cases, 
and verdicts of over $5,000 negligible. 

We recommend that the general subject of submitting to the 
people a constitutional amendment authorizing the legislature to 
fix the number of jurors in civil and criminal cases except capital 
cases at less than twelve, be given the serious consideration of the 
legislature. Such an amendment could well go hand in hand with 
any legislation aimed at improving the quality of jury service. 


NEW PROCEDURE IN THE SUPERIOR COURT 
During the past year, the Superior Court has inaugurated one of 
the most advanced improvements in the administration of that 
court that have been made since the creation of the court in 1859. 
In February of this year, Mr. Justice Cox and Edmund §S. Phinney, 
Esq., the executive clerk of the Chief Justice of that court, were sent 
by Chief Justice Hall to study the systems of administration in 
Cleveland, Detroit, and in the courts in New York especially in 
connection with a central jury room for all sessions and with the 
settling of issues before trial, handling of trial lists and engagements 
of counsel. An account of the practice in Detroit, by Mr. Justice 
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Cox, was printed in the Massachusetts Law Quarterly for May, 1935 
(pages 8-10), in the Law Society Journal for May, 1935 (pages 
641-643) and in the Bar Bulletin for June, 1935 (pages 1-3). 

Following their study of the methods in other cities, experiments 
largely based on the Detroit practice and adapted to our local 
situation, were begun in the Superior Court in Suffolk County. The 
pooling of jurors in the Suffolk County Court House in one central 
room was started in May, and the pre-trial procedure was begun by 
Judge Gray on August 26th. 


Jury PooLine 

From the figures available, it appears that for the 7 months in 
1935, in which the jury pooling has been in operation, compared 
with the same period in 1934 there has been a saving of over forty 
thousand dollars. 

THE PRE-TRIAL SESSION’ 

In June, 1935, the court issued a notice to the bar announcing a 
new practice to begin on August 26th, for a “pre-trial call of list of 
jury cases for the week,” a ‘new method of handling the jury list in 
Suffolk” and new directions in regard to the “lists for sessions without 
jury and the so-called A Sessions.” A copy of this notice, for con- 
venient reference and for the information of those who are not 
familiar with it, will be tound in Appendix A of this report. 

At the pre-trial hearings, there is a general discussion of issues 
involved, agreements are reached on particular facts to avoid 
calling of unnecessary witnesses and, by getting the lawyers to- 
gether with the judge, the case is either settled or put in more 
definite shape for trial than has been possible heretofore. At this 
hearing, the court also discusses with counsel the question whether 
they really want a jury trial. From the results of the pre-trial call, 
a list of cases which are to be ready for trial is made up and sent to 
counsel. In each of these cases, counsel are entitled to receive two 
notices by telephone from the list clerk. New quarters were assigned 
to the list clerk; additional telephones installed and blackboards 
showing the cases on trial in the several sessions and their progress. 
The day before the case is held for trial, each counsel is notified to be 
ready and when the case is actually reached he receives another 
telephone notice at least fifteen minutes before he is needed in court. 
By this method, much of the time of counsel and witnesses formerly 
wasted in waiting at the court house has been saved. All requests for 
continuance, or delay of trial must be made at the pre-trial call and 
no continuance afterwards is granted except for cause thereafter 
arising and not due to the fault of parties or their counsel. 

While it is impossible to give an exact comparison in numbers in 
regard to disposition of cases under the old system, the approximate 
estimate of the effect during the first three months and a half of the 
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experiment is that, while under the old system about 1100 cases 
were disposed of in that period, under the new about 1500 cases 
have been disposed of, i.e., an increase of about 400 cases. 

Of the cases disposed of, there were 774 cases which were settled 
between August 26th, and December 5th, as a result of the pre-trial 
hearing. 

In about 100 cases, the parties decided to waive a jury and go 
either to the general list for jury-waived cases or in the so-called ‘‘A”’ 
session, in which the parties know what judge is to sit before they 
decide to waive a jury. Most of these cases have been of contract or 
of some unusual form of tort case which, because of the complication 
of issues or for some other reason, would have resulted in much 
longer trials before a jury than before a judge. 

There were in the period mentioned about 200 non-suits and 
defaults in the pre-trial hearing. While many of these were later 
removed for cause, about one-half of them were final dispositions. 

We are informed that the co-operation of the bar and of the clerks 
of the court in the new experiment has been marked and has assisted 
the court greatly in putting it into effect. Thus far the court has 
conducted the pre-trial session in connection with the motion session, 
but, after the first of the year, the pre-trial session is to be a full time 
session as far as it is needed. 

The new system of lists has also materially reduced the cost of 
printing. 

It is obvious, therefore, that the experiment has been well war- 
ranted by results and with the knowledge gained from experience 
gives promise of increased effectiveness in bringing about more just 
results in litigation, in reducing congestion and avoiding delays, 
waste of time of counsel, witnesses and of the court and every one 
concerned. These experiments illustrate forcibly the value of the 
study by the courts and the bar of practice and procedure in other 
jurisdictions, 

We congratulate the Superior Court on this marked step in advance. 


AupiTors IN Tort Cases 

Paralleling this pre-trial work, the court in different counties has 
also sent many tort cases to auditors during the past year with 
apparently successful results and thus has brought about a final 
disposition in most of these cases without a trial in court. The court, 
in Suffolk at least, has adopted the general practice of reserving 
contract cases for trial in court, instead of sending them to auditors 
and sending out the tort cases, which take less time for trial before 
an auditor, thus disposing of them more promptly. This practice is 
reflected to a marked degree in the table showing the references to 
auditors and masters over a series of years, and for the first nine 
months of 1935. 
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THE NEW FORM OF SUMMONS IN ACTIONS AT LAW 


In our ninth report we referred to the fact that we had recently 
submitted to the Supreme Judicial Court for consideration under 
General Laws, chapter 223, section 16, a revised form of summons 
to be used in civil law cases. 

The second report of the Judicature Commission* called attention 
to the fact that writs and summonses ought to state more accurately 
what the person served is required to do and to give intelligible 
information to a layman who, if he does not consult a lawyer, may 
be misled by the summons to appear in court when he is not wanted. 

The second report of the Judicial Council** called attention also 
to the fiction of the so-called ‘‘chip’” attachment and explains the 
history of that fiction. 

The Supreme Judicial Court, acting upon these suggestions, has, 
by rule effective November 30, 1935, changed the form of the 
separate summons to be used with writs of summons and attach- 
ment (see copy in footnotet). This new form is designed to accom- 


*Page 115, reprinted in Massachusetts Law Quarterly for January, 1921. 
**Pages 37 and 43, reprinted in Massachusetts Law Quarterly for December, 1926. 


tCommonwealth of Massachusetts 


General Rule Sting — in Form of Separate Summons To Be Used With Writs 
a Att t as Required by Statutes 

At tke eae horse Court “holden at Boston in and for said Commonwealth on the thirtieth day 

of October in the year of our Lord one thousand nine —_y and thirty-five, it is 

Ordered by the Justices of the Supreme Judicial Court, beginning with the thirtieth day of November 
in the year of our Lord one thousand nine hundred and thirty- ive, in pursuance of General Laws (Ter. Ed.) 
Chapter 223, section 16, that the form of separate summons to be used with writs of summons and attach- 
ment, as required by t' the Statutes shall be amended so as to be in the form hereto annexed. 


Artuur P. Ruae, Chief Justice 
Joun C, Cropay 
Epwarp P, Prerce 
Frep T. Frevp Justices 
Cuarutes H. Donanvur 
Henry T. Lummvus 
Sranuey E. Qua 
Separate summons, to be used with writ of summons and attachment, as required by General Laws 
(Ter. Ed.) Chapter 223, sections 17, 18, 29, 30. 














Commonwealth of Massachusetts 


ss. Court. 
(Seal of 


Court) 


C.D. of within 
our County of 


Whereas A.B. of within our County 
of has begun an action of against you by writ 

dated 193 and returnable in the Court holden 
at within our County of on P _, the day 
of 193 in which action damages are claimed in the sum 
of dollars as follows: 

(nature of claim) (note 1) 
as will more fully appear from the declaration to be filed in said] Court when and if said action is entered 


erein: 

WE COMMAND YOU, if you intend to make any defense to said action, that on said day of 

or within such further time as the law allow 8, you cause your written appearance 
to be entered and your written answer or other lawful pleadings to be filed in the office of the Clerk of 
the Court to which said writ is returnable, and that you defend against said action according to law. 
a fail not at your peril, as otherwise judgment may be entered against you in said action without 
er notice. 

Your goods or estate have been attached as security to satisfy any judgment which may be recovered 

against you in said action. (note 2.) 


Witness Esquire the day of 
in the year of our Lord one thousand a » Ae thirty 


Clerk. 
ee 1. The nature of bee claim should not be limited to the words “contract” or “tort’’ but should 
ified as “for goods sold” or ‘‘assault,” or “for rent,” or some other simple words. 
7 2. If no actual yo oes! tome is directed to be made, the statement that goods and property have 
been attached should be crossed out. 
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plish three results: (first) it tells the person upon whom it is served 
what he must do; (second) it tells the defendant the nature of the 
claim against him; and (third) if no actual attachment is made 
the statement in the summons that his goods or estate have been 
attached is stricken out, thus abolishing the fiction of a “chip” 
attachment. A “chip” attachment is not an “actual” attachment. 
(See Howe’s Practice (1834) page 61; Colby’s Practice (1848) 109; 
Peabody v. Hamilton, 106 Mass. 217). 

This form of summons together with the revised form of trustee 
process necessitated by Chapter 410, 1935, is a step towards the 
simplification and intelligibility of legal process. 

In our Tenth Report we made ‘The District Courts” one of our 
principal subjects. We gave the results of our study theretofore 
made and stated that we should continue these studies. We have 
done so. Although we have given much time and thought we have 
not yet reached a conclusion as to any broad or fundamental change. 
Until we can develop such and recommend them with assurance, 
it seems wise to us to continue our policy of orderly development 
in matters of practice and procedure in these courts. The following 
recommendaticns cover the results of our study of this aspect of 
our judicial problem. 


LIMITED EQUITY JURISDICTION FOR THE 
DISTRICT COURTS 

As a result of the recent statutes giving the District Courts un- 
limited jurisdiction, concurrent with the Superior Court, in actions 
at law, the business of the District Courts has increased. If a plaintiff 
cannot discover property of a defendant which he can attach at law, 
but knows of property which can be reached in equity, he must bring 
his bill in the Superior Court. These bills to “reach and apply” are 
the commonest form of equitable procedure. We think the time has 
come when the District Courts should be allowed to entertain these 
bills, which are really actions at law brought on the equity side of 
the court for the sole purpose of reaching property which can not be 
attached. In many counties there is not a Superior Court judge 
available for the prompt handling of these cases and we believe it will 
be a great convenience to litigants and the bar if the district courts 
are given this limited equitable jurisdiction. For the same reasons, 
we think the district courts should be given jurisdiction in suits under 
clause 1 of section 3 of chapter 214, commonly known as equitable 
replevin for the redelivery of chattels to which the plaintiff is 
entitled. When equity jurisdiction was extended to the Superior 
Court by St. 1883, chapter 223, a provision-was inserted for removal 
and we think a somewhat similar right of removal should be given. 
Accordingly, we have so provided in the draft act below. 
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Much might also be said in favor of giving the district courts 
jurisdiction in bills for specific performance of contracts. We com- 
mend this suggestion* to the consideration of the legislature; but it 
has seemed, on the whole, wiser to begin with the limited jurisdiction 
in bills to reach and apply and equitable replevin which only makes 
the district courts more efficient to deal with matters already within 
their jurisdiction on the law side. 

The procedure and practice and forms can, in our opinion, be best 
adapted to district court use by rules made by the district courts 
subject to any general rules which the Supreme Judicial Court may 
in its discretion promulgate for the guidance of these courts. The 
general practice in equity, the forms of pleading attached to the act 
of 1883 referred to, and the proceedings in equity in the probate 
courts are readily available as a basis to guide the district courts in 
framing their own rules. We submit the following draft act. 


Draft Act Extending Limited Equity Jurisdiction 
to the District Courts 


Section 1. Chapter two hundred eighteen of the General Laws as appearing in 
the Tercentenary Edition is hereby amended by inserting after section nineteen the 
following new sections: 

Section 19A. District Courts shall have original jurisdiction in equity con- 
current with the Supreme Judicial and Superior Courts under clauses (1) and (7) 
of section three of chapter two hundred fourteen of the General Laws. 

Section 19B. The foregoing suits in equity shall be brought in a District Court 
in the county where one of the defendants lives or has his usual place of business 
and in a court within whose judicial district one of the parties lives or has his 
usual place of business, provided that if one of the defendants in any such suit 
ives in Suffo!k County such suit may be brought in the Municipal Court of the 
City of Boston. 

Section 19C. The provisions as to waiver of jury trial in Section 102A of 
chapter two hundred thirty-one shall apply to suits under this act. If any de- 
fendant in a suit in equity in a District Court within days after the 
day for appearance or if the plaintiff in such a suit in which a claim in set-off or 
counter claim is filed within the time allowed him by rule for filing an answer 
to such claim in set-off or counter claim files a request in writing that the cause 
be transferred to the Superior Court for hearing or for trial with jury, if there is 
a right to such trial, together with the fee for entry of the cause in the Superior 
Court, it shall be immediately transferred with the papers and entry fee therein 
to that court and the cause shall proceed as if originally instituted in that court. 
But before such removal, the District Court may make such orders as are needful 





*The jurisdiction of specific performance, however, is not specifically mentioned in Chapter 214, but 
comes under the “general principles of equity jurisprudence” referred to in Section 1 of Chapter 214 as the 
test of general equity jurisdiction. The seller in a contract to convey land becomes in equity a trustee for 
the buyer and specfic performance is to enforce the trust contained in the terms of the contract which 
otherwise would be merely a basis for damages in a suit at law. If the legislature should decide to include 
thie subject in the proposed act a special section should be added as follows: 

“The district courts shall also have such original and concurrent jurisdiction of suits for specific per- 
formance under the general principles of equity jurisprudence.” 
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for the protection of the rights of the parties until the suit is heard or tried by the 
Superior Court; subject, however, to be modified or annulled by order of that 
court on motion after suit has been transferred as aforesaid. (Cf. St. 1883, c. 223, 
§ 8 and St. 1934, c. 387, § 3.) 

Section 19D. The justices or a majority of them of all the District Courts 
except the Municipal Court of the City of Boston shall make uniform rules appli- 
cable to said courts and the justices of the Municipal Court of the City of Boston 
shall make rules applicable to that court, governing the procedure, forms and 
practice for the exercise of jurisdiction under this act including such provisions, 
if any, as may seem advisable for the separation of equitable issues from issues 


at law and, including also proceedings for rehearing through the appellate divi- © 
sions of said courts. There shall be no general appeal, but questions of law arising © 


in proceedings under this act shall, at the written request of a party claiming to 

be aggrieved, be reported to the appellate division as a case stated for review 

thereafter in accordance with sections one hundred eight, one hundred nine and 

one hundred ten of chapter two hundred and thirty-one, which shall govern such 

reviews so far as applicable under rules to be made as aforesaid. 

Section 2. Section 19D relative to the making of rules shall take effect forthwith 
on the passage of this act. The remainder of the act shall take effect on the first 


SEPARATE SUPPORT AND CUSTODY OF MINORS WHOSE 
PARENTS ARE LIVING APART BUT NOT DIVORCED 


We recommend that the jurisdiction of separate support pro- 
ceedings under General Laws, chapter 209, section 32, and of peti- 


tions under section 37 for custody of minors whose parents are 
living apart but not divorced be transferred from the probate to 
the civil side of the district courts. We are convinced that the 
probate courts are hampered in the administration of these pro- 
ceedings by lack of proper machinery, which in fact exists in the 
district courts, and that the burden of the cost of duplicating such 
machinery in the probate courts should not be put upon the 
taxpayers. 

The jurisdiction in separate support is closely bound up with 
the criminal jurisdiction in non-support cases. Conflicts between 


separate support proceedings in the Probate Court and non-support , 


cases in the district courts are inevitable. The existence of the 
civil proceeding has in a number of instances caused some district 
court judges to refuse complaints in non-support cases. In most 
of the separate support proceedings, a large percentage, in fact 
almost all, of the parties concerned are in humble and frequently 
very poor circumstances. Many of them cannot afford to pay for 
process or services of attorneys. In many cases the conditions are 
such that no order for support can be made, and the only relief 
given is as to custody and adjudication of living apart for justifiable 
cause. The latter is of importance that the wife may eject the 
irresponsible husband and keep him from the home and in some 
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instances to obtain rights to convey, make wills, etc., as if sole. 
To accomplish this in many counties the wife is compelled to travel 
a long distance to the county seat, which she can ill afford, and 
this with a local court in her own community or conveniently near. 

In the cases in the probate courts where orders for payment of 
support are made, but not lived up to, the only remedy is by 
contempt proceedings. If the husband fails to appear in these cases 
and capias is issued, the wife in want is put to expense for the 
apprehension of the husband. When he is finally brought before 
the probate court, the wife most frequently produces no witnesses. 
She cannot afford to summon them. Thus the court is not properly 
informed. The husband says he is out of work; the wife says he is 
working. The husband says he is paid up; the wife says he is not. 
As the probate courts have no official to whom payments are made 
by the husband in such proceedings, no one to visit alleged employers, 
no one to seek to obtain employment for the husband, they are in a 
somewhat helpless position. If the court is satisfied, however, that 
the man could have paid, the only remedy is to commit him to jail. 
If he be committed, the object of the proceedings is defeated in 
most cases. The wife and children get nothing; in jail he cannot 
seek employment. The situation breeds disrespect for the courts. 
The rank and file of people credit the courts with potency. The 
wives ask the judges, “What are we going to do?” If the court 
recommends criminal prosecution under which, if the husband be 
committed, the county may be ordered to pay so much a day for 
the support of the wife and children, two difficulties arise; first, 
some wives are averse to going to the criminal courts with their 
children; second, some district courts are reluctant to act where 
orders have been made in the probate court and which have proved 
ineffective, notwithstanding express legislation that such civil orders 
shall not be a bar to prosecutions for non-support. 


In non-support cases hundreds of thousands of dollars are collected 
annually by probation officers in district courts. There are almost 
two hundred probation officers serving the district courts of Massa- 
chusetts. The existence of this body of investigators presents an 
admirable opportunity for service in these classes of cases which 
are really neighborhood matters; best dealt with where the parties 
live. The splendid work done by probation officers in non-support 
eases should be extended to separate support and the custodial cases 
under General Laws, chapter 209, sections 32 and 37. 

The recent fifth report of the Judicial Council of Michigan points 
out that in Wayne County the “Friend of Court,”’ who has 47 
“assistant friends of court’’ under him, collected over $900,000 in 
1934 under alimony and maintenance orders. The entire subject 
of separate support is in the jurisdiction of the Magistrates’ courts 
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in England. Investigation is at the bottom of the success with 
which such matters are dealt with there. One eminent authority 
in England, because of the results in these cases in the Magistrates’ 
Courts, is of opinion that the jurisdiction in divorce should likewise 
be conferred on those courts. We are not prepared to recommend 
the transfer of the divorce jurisdiction to the district courts. It may 
be that at some time in the future the subject of separate support 
and non-support should be considered with a view to a uniform 
system as in England, embracing that which is best in both. We 
believe, however, that any such study should follow the experience 
to be gained in the district courts in the exercise of the dual juris- 
diction if the recommendation for transfer of proceedings herein 
made, is adopted by the legislature. 


We recommend the passage of the following act: 


Draft Act to Transfer Jurisdiction of Separate Support 
Proceedings and Certain Proceedings as to Custody of 
Minors to the Civil Jurisdiction of District Courts 

Section 1. Section thirty-two of chapter two hundred and nine of the General 
Laws as appearing in the Tercentenary Edition, is hereby amended by striking 
out the words “the probate court” in line five and by inserting in place thereof the 
words “‘a district court”—so as to read as follows: 

Section 32. If a husband fails, without justifiable cause, to provide suitable 
support for his wife, or deserts her, or if the wife, for justifiable cause, is actually 
living apart from her husband, or if the husband is deserted by the wife, or is 
actually living apart from his wife for justifiable cause, a district court may, 
upon his or her petition, or if he or she is insane, upon the petition of the guardian 
or next friend, prohibit the husband or wife from imposing any restraint on 
the personal liberty of the other during such time as the court shall by its order 
direct or until the further order of the court thereon; and, upon the application 
of the husband or wife or of the guardian of either, the court may make further 
orders relative to the support of the wife and the care, custody and maintenance 
of their minor children, may determine with which of their parents the children 
or any of them shall remain and may, from time to time, upon a similar applica- 
tion, revise and alter such order or make a new order or decree, as the circum- 
stances of the parents or the benefit of the children may require. 


Section 2. Section 32A of chapter two hundred and nine of the General Laws 
as appearing in the Tercentenary Edition, is hereby amended by striking out the 
word “judge” in the eighth and eleventh lines and-_by inserting in place thereof the 
word ‘“‘justice”—so as to read as follows: 

Section 32A. If in any proceedings under section thirty-two, adultery or any 
other specific criminal act with a third person is alleged in the petition, answer 
or in any bill of particulars or specifications, or if any allegations are made in 
such pleadings which would be derogatory to the character or reputation of a 
third person, if named therein, the pleadings shall not contain the name of such 
third person. The party making such allegations may, at any time after filing 
the pleadings containing the same, upon an ex parte hearing before a justice of 
the court in which the proceedings are pending, obtain permission to amend such 
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pleadings by inserting the name of the person concerning whom the allegations 

are made, if the justice finds probable cause has been shown that such allegations 

are true; and thereupon the pleadings may be amended accordingly and notice 
of such amendment shall be sent to all parties interested. 

Section 3. Section 32B of chapter two hundred and nine of the General Laws 
as appearing in the Tercentenary Edition, is hereby amended by striking out the 
word “register” in the fourth and eighth lines, and by inserting in place thereof 
the word “‘clerk’’—so as to read as follows: 

Section 32B. The evidence produced at such ex parte hearing shall not be 
reported or made a part of the record in the case, and the motion for said amend- 
ment shall not be read in open court during the proceedings, but the clerk shall 
make an entry in the docket of “Motion to insert name of third person allowed,” 
or “Motion to insert name of third person denied,” as the case may be. If the 
amendment is allowed upon affidavits, they shall be retained by the court and 
placed in the custody of the clerk, and shall be open for the purposes of inspection 
and taking copies thereof to counsel of record, the parties or the third person 
named in the amendment. 


Section 4. Section thirty-three of chapter two hundred and nine of the General 
Laws is hereby amended by adding at the end thereof the following: “In such 
proceedings an attachment may be made by injunction as in suits in equity to 
reach shares of stock or other property which cannot be reached to be attached 
as in an action at law, and the property so attached shall be subject to such order 
as justice and equity may require; and in relation to such proceedings said courts 
shall have all the powers which the Supreme Judicial and Superior Courts have in 
relation to bills to reach and apply.”—so as to read as follows: 

Section 33. Upon such petition, an attachment of the husband’s property 
may be made as upon a libel for divorce; and sections seventeen, thirty-three, — 
thirty-five and thirty-eight of chapter two hundred and eight shall apply to 
proceedings upon such petition and to all subsidiary proceedings arising there- 
under, so far as appropriate. In such proceedings an attachment may be made 
by injunction as in suits in equity to reach shares of stock or other property 
which cannot be reached to be attached as in an action at law, and the property 
so attached shall be subject to such order as justice and equity may require; 
and in the relation to such proceedings said courts shall have all the powers 
which the Supreme Judicial and Superior Courts have in relation to bills to 
reach and apply. 

Section 5. Section thirty-four of chapter two hundred and nine of the General 
Laws is hereby amended by striking out said section and inserting in place thereof 
the following section: 

Section 34. A petition under section thirty-two may be brought in the judicial 
district where either of the parties lives, except that if the petitioner has left 
the district where the parties have lived together and the respondent still lives 
therein, the petition shall be brought in that district. 

Section 6. Section thirty-six of chapter two hundred and nine of the General 
Laws as appearing in the Tercentenary Edition, is hereby amended by striking out 
said section and inserting in place thereof the following section: 

Section 36. If a court having jurisdiction has entered a decree that a married 
man has been deserted by his wife, or is living apart from her for justifiable cause, 
he may convey his real estate in the same manner and with the same effect as if 
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he were sole; and the surviving wife shall not be entitled under section fifteen of 

chapter one hundred and ninety-one to waive the provisions of a will made by 

him or to claim such portion of his estate as she would take if he had died intes- 

tate, nor, shall she be entitled upon his death, if he leaves a will, to dower in 

his estate, as provided in section one of chapter one hundred and eighty-nine. 

(Note: The husband may procure a decree under section 32 that he has been 
deserted, etc., and in such case the proposed section 36 gives to that decree the 
effect which section 35 gives to such a decree if made in favor of the wife under 
section 32. When the present section 36 was passed, the husband could not get 
such a decree under section 32. Under the proposed act the rights of both husband 
and wife are treated in the same manner. Each may apply under section 32 and 
the consequences of any decree made under section 32 are set up in section 35 and 
the new section 36.) 


Section 7. Chapter two hundred and nine of the General Laws is hereby amended 
by inserting after section thirty-six as amended by this act, the following new 
section: 

Section 36A. Upon the entry of such a decree as is referred to in section 
thirty-five and section thirty-six of this chapter as amended by this act, the 
clerk of the district court in which such decree has been entered shall transmit 
to the register or registers of probate for the county or counties in which the 
parties live a certified copy or copies of said decree, who shall enter, index and 
record the same in said probate court or courts as the case may be. A copy or 
copies of any decree revoking such a decree shall likewise be transmitted to the 
register or registers of the proper Probate court or courts for entering, indexing 
and recording, in the same manner as herein provided for the transmission of a 
copy or copies of the original decree on said subject matter. 


Section 8. Section thirty-seven of chapter two hundred and nine of the General 
Laws, is hereby amended by striking out the words “the probate court for the 
county” in line two and by inserting in place thereof the words: “the district 
court for the district”—and striking out the words “superior court has” in line 
seven and by inserting in place thereof the words “superior court and the probate 
court have”’—-so as to read as follows: 

Section 37. If the parents of minor children live apart from each other, not 
being divorced, the district court for the district in which said minors or any 
of them are residents or inhabitants, upon petition of either parent, or of a next 
friend in behalf of the children after notice to both parents, shall have the same 
power to make decrees relative to their care, custody, education and maintenance 
and to revise and alter such decrees or make new decrees, as the superior court 
and the probate court have relative to children whose parents are divorced. 


Section 9. Chapter two hundred and nine of the General Laws is hereby amended 
by adding after section thirty-seven the following new sections: 

Section 38. In proceedings under section thirty-two or thirty-seven of chapter 
two hundred and nine as amended by this act, a district court may direct the 
probation officer or any assistant probation officer of said court to investigate 
the facts. Said officer shall before final decree report in writing to the court 
the results of the investigation and such report shall be open to inspection to 
all the parties or their attorneys. The state police and local police shall assist 
such officer upon his request. 
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n of Section 39. If a case under section thirty-two or thirty-seven of chapter 
» by two hundred and nine as amended by this act is within the jurisdiction of two 
ites- district courts, the court first taking cognizance tRereof by the commencement 
r in of proceedings therein shall retain jurisdiction thereof, and shall exclude the 
e. original jurisdiction of any other district court. 

bean Section 40. If it appears before final decree in any proceeding in a district 
the court under sections thirty-two and thirty-seven of chapter two hundred and 
ndes nine as amended by this act, that said proceeding was brought in the wrong 
; get district or that by reason of change of residence of either or both of the parties, 
sands or otherwise, said proceedings can be dealt with more justly or conveniently in 
ond another district, said court may order the proceeding and all papers relating 
onl thereto to be removed to the district court for the proper district, and it shall 


thereupon be entered and pending in the last mentioned court as if originally com- 
menced therein, and all prior proceedings otherwise regularly taken shall there- 
nded upon be valid. 


new Section 41. There shall be no general appeal from orders or decrees made 
under sections thirty-two or thirty-seven of this chapter as amended by this act. 
ction Questions of law arising under this procedure shall, at the written request of a 
, the party cla'ming to be aggrieved, be reported to the appellate division as a case 
ismit stated. Thereafter the review shall proceed in accordance with the provisions 
h the of chapter two hundred and thirty-one, sections one hundred and eight, one 
¢ and hundred and nine and one hundred and ten as most recently amended, so far 
py or as the same are applicable, and rules made therefor. 
o the Section 42. The pendency of proceedings for legal review shall not suspend 
exing or stay proceedings under any order or decree made by a district court under 
1 of a sections thirty-two and thirty-seven of this chapter as amended by this act; 
but the justice of said court or the appellate division of said court having juris- 
— diction of such review may stay all proceedings under such order or decree and 


- tn make necessary or proper orders to protect the rights of persons interested therein; 
strict and any such order of a justice of said court for a stay of proceedings or for 
> fell protection of any such rights may be varied or discharged by said appellate 
chat division upon motion. 

Section 48. The jurisdiction hereby conferred upon the district courts of 
— proceedings under sections thirty-two and thirty-six of chapter two hundred and 
“ any nine may be exercised upon petition, and no entry fee shall be charged in connec- 
. seal tion therewith nor in connection with any subsidiary matter arising thereunder. 
endl The justices, or a majority of them, of all the district courts, except the municipal 
aie court of the City of Boston, shall make and promulgate uniform rules and forms 
ps for regulating the practice and course of proceedings with relation thereto, 





d including rules requiring such notice of said proceedings and rules for legal review 
eg as may be necessary or proper. The municipal court of the City of Boston shall 
vended likewise make and promulgate such rules and forms as may be necessary or 


proper for the regulation of such proceedings in said court. 
ter 

“ Section 10. S ction twenty of chapter two hundred and eight of the General Laws 
stigate is hereby amended by striking out the last sentence and inserting in place thereof 
: cou the following: “Such orders and decrees may be changed or annulled as the court 
ion to ™ay determine, and shall, while they are in force, supersede any order or decree 
| esa of the probate court under sections thirty-two and thirty-seven of chapter two 

hundred and nine, or any order or decree of a district court under sections thirty-two 
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and thirty-seven of chapter two hundred and nine as amended by this act.”—so as 
to read as follows: 

Section 20. The court*may, without entering a decree of divorce, order the 
libel continued upon the docket from time to time, and during such continuance 
may make orders and decrees relative to a temporary separation of the parties, 
the separate maintenance of the wife and the custody and support of minor 
children. Such orders and decrees may be changed or annulled as the court 
may determine, and shall, while they are in force, supersede any order or decree 
of the probate court under sections thirty-two and thirty-seven of chapter 
two hundred and nine, or any order or decree of a district court under sections 
thirty-two and thirty-seven of chapter two hundred and nine as amended by 
this act. 

Section 11. Section twenty-eight of chapter two hundred and eight of the 
General Laws as amended by chapter two hundred and sixty-one of the acts of 
nineteen hundred and thirty-one, is hereby further amended by adding at the 
end thereof the following: “Any such decree shall supersede any order or decree 
of the probate court under sections thirty-two and thirty-seven of chapter two 
hundred and nine, or any order of a district court under sections thirty-two and 
thirty-seven of chapter two hundred and nine, as amended by this act.”—so as to 
read as follows: 

Section 28. Upon decree of divorce, or petition of either parent, or of a next 
friend in behalf of the children, after notice to both parents, after such decree, 
the court may make such decree as it considers expedient relative to the care, 
custody and maintenance of the minor children of the parties, and may determine 
with which of the parents the children or any of them shall remain, or may 
award their custody to some third person if it seems expedient or for the benefit 
of the children; and afterward may from time to time, upon the petition of 
either parent, or of a next friend, revise and alter such decree or makeanew decree 
as the circumstances of the parents and the benefit of the children may require. 
Any such decree shall supersede any order or decree of the probate court under 
sections thirty-two and thirty-seven of chapter two hundred and nine, or any 


order of a district court under sections thirty-two and thirty-seven of chapter § 


two hundred and nine, as amended by this act. 


Section 12. Section thirty-five of chapter two hundred and eight of the General 
Laws, is hereby amended by striking out in lines two and three the words “as it 


may enforce decrees in equity” and by inserting in place thereof the words, “as § 


decrees may be enforced in equity.’’—so as to read as follows: 

Section 35. The court may enforce decrees for al owance, alimony or allowance 
in the nature of alimony, in the same manner as decrees may be enforced in equity. 
Section 13. Section four of chapter two hundred and fifteen of the General Laws, 

is hereby amended by striking out said section and by inserting in place thereof 
the following section: 

Section 4. Probate courts shall have exclusive original jurisdiction of petitions 
of married women relative to their separate estate provided for by section thirty 
of chapter two hundred and nine. 

Section 14. Section forty of chapter two hundred and forty-eight of the General 
Laws is hereby amended by inserting after said section the following new section: 

Section 40A. In proceedings under sections thirty-two and thirty-seven of 

chapter two hundred and nine as amended by this act, in which the custody of 
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a minor is concerned a district court shall have all the powers provided in sections 
thirty-five to forty inclusive of this chapter. 


Section 15. Section one of chapter two hundred and seventy-three of the General 
Laws as appearing in the Tercentenary Edition is hereby amended by striking out 
the last sentence and by inserting in place thereof the following sentence “In a 
prosecution hereunder for desertion or non-support against a husband, a decree 
or judgment of a probate court in a proceeding in which the husband appeared or 
was personally served with process, establishing the right of the wife to live apart 
or her freedom to convey and deal with her property, or the right to the custody 
of the children, or a decree or judgment of a district court made in like manner 
under sections thirty-two or thirty-seven of chapter two hundred and nine as 
amended by this act, establishing the right of the wife to live apart or her freedom 
to convey and deal with her property, or the right to the custody of the children, 
shall be admissible and shall be prima facie evidence of such right.”—so as to 
read as follows: 


Section 1. Any husband or father who without just cause deserts his wife 
or minor child, whether by going into another town in the commonwealth or 
into another state, and leaves them or any or either of them without making 
reasonable provision for their support, and any husband or father who unreason- 
ably neglects or refuses to provide for the support and maintenance of his wife 
or minor child, and any husband or father who abandons or leaves his wife or 
minor child in danger of becoming a burden upon the public, and any mother 
who deserts or wilfully neglects or refuses to provide for the support and main- 
tenance of her child under the age of sixteen, and any parent whose minor child 
by reason of the neglect, cruelty, drunkenness, habits of crime or other vice of 
such parent is growing up without education, or without salutary control, or 
without proper physical care, or in circumstances exposing such child to lead 
an idle and dissolute life, shall be punished by a fine of not more than two hundred 
dollars or by imprisonment for not more than one year, or both. No civil pro- 
ceeding in any court shall be held to be a bar to a prosecution hereunder for 
desertion or non-support. In a prosecution hereunder for desertion or non- 
support against a husband, a decree or judgment of a probate court in a proceeding 
in which the husband appeared or was personally served with process, estab- 
lishing the right of the wife to live apart or her freedom to convey and deal with 
her property, or the right to the custody of the children, or a decree or judgment 
of a district court made in like manner under sections thirty-two or thirty-seven 
of chapter two hundred and nine as amended by this act, establishing the right, 
of the wife to live apart or her freedom to convey and deal with her property 
or the right to the’ custody of the children, shall be admissible and shall be 
prima facie evidence of such right. 


Section 16. The probate court shall retain jurisdiction of all proceedings brought 
in said court under sections thirty-two and thirty-seven of chapter two hundred and 
nine prior to the time that this act shall take effect; and nothing contained in this 
act shall be construed to affect any rights acquired under any decrees of a probate 
court entered in any proceeding brought therein before this act takes effect. 


Section 17. This act shall take effect on the first day of January nineteen hundred 
and thirty-seven. 
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Appellate Divisions 

What was in the nature of an experiment has now become a fixed 
element in judicial procedure. The appellate divisions first estab- 
lished in 1912 in the Municipal Court of the City of Boston and 
extended in 1922 to all the District courts of the commonwealth 
have, as we have already indicated, become fixed elements in our 
procedure. There are three processes which were not originally 
included within the terms of the acts establishing these divisions— 
summary process, supplementary process and petitions to vacate 
judgments. We see no reason why matters of law arising in the 
trial of these matters should not be determined by the appellate 
divisions. Accordingly we recommend that the statutes be so 
amended as to accomplish this and submit three suggested drafts 
for the purpose as follows: 


An Act Relative to Appeals in Summary Process Cases 

General Laws, chapter 239, is hereby amended by striking out section 5 and 
inserting in lieu thereof the following: 

“Section 5. The provisions of sections 103 to 110 inclusive of chapter 231 as 
most recently amended shall be applicable to all cases brought hereunder. No 
removal or report shall be allowed, except as provided in the following section, 
until the defendant shall have given bond in such sum as the Court orders, payable 
to the plaintiff, with sufficient surety or sureties approved by the plaintiff or Court, 
conditioned to pay to the plaintiff if final judgment is in his favor all rent accrued 
at the date of the bond, all intervening rent and all damage and loss which he 
may sustain by the withholding of possession of the land or tenement demanded 
and by any injury done thereto during such withholding, with all costs until the 
delivery or possession thereof to him. Upon final judgment for the plaintiff all 
money then due to him may be recovered in an action on the bond.” 
and by striking out Section 6 and inserting in lieu thereof the following: 

“Section 6. If the action is for possession of land after foreclosure of a mortgage 
thereon, the condition of the bond shall be the payment to the plaintiff, if final 
judgment is in his favor, of all costs and of a reasonable amount as rent of the 
land from the date when the mortgage was foreclosed until possession of the land 
is obtained by the plaintiff.” 

Section 103 of chapter 231 is hereby amended by striking out the last sentence 
thereof. 


An Act Relative to Appeals in Supplementary Proceedings 

Section 30 of chapter 224 is amended by adding thereto the following: 

“Any question of law arising in any proceeding after judgment may be reported 
as a case stated to the appellate division which shall have power to make any 
order therein which justice may require, and no petition for any extraordinary 
writ shall lie for such cause unless application for said report has been made and 
the same refused.” 


An Act Relative to Appeals in Petitions to Vacate Judgments 
Section 103 of chapter 231 is hereby amended by adding thereto the following: 


“This and the seven following sections shall apply to petitions to vacate judg- 
ments brought under the provisions of chapter 250.” 
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CRIMINAL JURISDICTION OF DISTRICT COURTS 


The criminal jurisdiction of the District Courts is now established 
by the provisions of section 26 of chapter 218. A study of the 
history of this section shows constant enlargement of this jurisdic- 
tion. There seems to be no sound reason why this jurisdiction should 
not be further enlarged. There is no pecuniary limit on the civil side. 
The present statute gives jurisdiction of “all felonies punishable by 
imprisonment in the state prison for not more than five years, the 
crimes mentioned in sections 18 and 19 of chapter 266 and the crimes 
of forgery of a promissory note or of an order for money or other 
property and of uttering as true such a forged note or order knowing 
the same to be forged if the money or the value of the property does 
not exceed fifty dollars.” In our opinion the criminal jurisdiction 
should be enlarged to cover all offences for which the statutes 
provide the alternative penalties of a state prison sentence or fine 
or imprisonment in a jail or house of correction thus enabling the 
District Court to dispose of the less serious cases which do not call 
for a state prison sentence and hold the more serious cases for the 
grand jury and trial in the Superior Court. Since 1911, they have 
been authorized to do this as to certain felonies, as shown by the 
language quoted above, and there seems to be no reason why they 
should not be authorized to do it in all as to which the legislature 
has recognized by statute that the facts may not call for a state 
prison sentence. An incidental result should be an increase in 
business in these courts thus helping to bring about full time service 
by the judges. Accordingly we recommend that said section 26 
be amended and submit the following: 


Draft Act Affecting the Criminal Jurisdiction 
of District Courts 

Section 26 of chapter 218 is hereby amended by striking out the following words: 
“all felonies punishable by imprisonment in the state prison for not more than five 
years, the crimes mentioned in sections eighteen and nineteen of chapter two 
hundred and sixty-six, and the crimes of forgery of a promissory note, or of an 
order for money or other property, and of uttering as true such a forged note or 
order, knowing the same to be forged, if in either case the sum of money or the value 
of the property named in such note or order does not exceed fifty dollars,” and 
inserting in lieu thereof: 

“All felonies for which a penalty of fine or imprisonment in a jail or house of 
correction is provided.” 


WITHDRAWAL OF APPEAL IN CRIMINAL CASES 


A substantial number of appeals in criminal cases brought before 
the District Courts are withdrawn prior to action thereon in the 
Superior Court. The pertinent provisions with reference to such 
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withdrawals are found in chapter 278, section 25. Therein it is 
provided: 

“The appellant may at any time before the next sitting of the 
Superior Court for criminal business come personally before the 
court or trial justice from whose judgment the appeal was taken 
and withdraw his appeal.’’ 

The practical effect of this provision is that once the Superior Court 
begins its sitting, the right to withdraw the appeal ceases even if no § 
action is taken by the Superior Court other than continuance. In § 
many parts of the commonwealth there is a lapse of months between 
sittings of the Superior Court for the transaction of criminal business. 
Under such conditions it seems advisable to extend the right of 
withdrawal of appeal beyond the strict limitation imposed by the 
present provisions. We recommend that this right be granted at 
any time after the next sitting of the Superior Court provided no 
action except continuance has been taken by that court. 


To carry into effect this recommendation we submit the following: 


















Draft Act Relative to Withdrawal of Appeals 
in Criminal Cases 
Section 25 of chapter 278 of the General Laws is amended by adding after the 
word “‘business”’ in the second line the following words “and at any time thereafter 
if no action shall have been taken by the Superior Court except continuance”, so 
that said section 25 as amended will read as fol'ows: 

“The appellant may, at any time before the next sitting of the Superior Court 
for criminal business, and at any time thereafter if no action shall have been taken by 
the Superior Court except continuance, come personally before the court of trial 
justice from whose judgment the appeal was taken and withdraw his appeal. If 
the appellant has been committed, the officer in charge of the jail, within forty- 
eight hours after his continuance, shall notify him of his right to withdraw his 
appeal and shall furnish him with a blank form of withdrawal, which, if signed by 
him, shall be witnessed by said officer; thereupon, or if prior to said notice the | 
appellant notifies the said officer of his desire to withdraw his appeal, the said 
officer shall forward the defendant, with the signed form of withdrawal, to the 
court or trial justice before whom the appeal was taken. In such case the court or 
trial justice may order the appellant to comply with the sentence appealed from, 
in the same manner as if it were then first imposed, or may revise or revoke the 
same if satisfied that cause for such revision or revocation exists; provided, that 
the court or trial justice shall not increase the sentence as first imposed, and if 
sureties had recognized with the appellant to prosecute his appeal they shall be 
discharged. If the copy of the record of conviction has been transmitted to the 
superior court, the court or trial justice shall notify the clerk of the superior 
court of the withdrawal of the appeal, who shall thereupon make a memorandum 
thereof upon the record of the superior court.”’ 





























Arrest of Non-residents for Speeding with a Motor Vehicle 
We are advised that by reason of the wording of section 21 of 
chapter 90, the enforcement of our motor vehicle laws is at times 
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unjust to non-residents. Briefly stated this section provides that 
if any officer authorized to make arrests may arrest without warrant 
and keep in custody for not more than twenty-four hours, unless 
Sunday intervenes, any person operating a motor vehicle on any 
way who does not have in his possession a license to operate motor 
vehicles granted to him by the registrar and who violates any 
statute by law,” etc., “relating to the operation or control of motor 
vehicles.” The last sentence of the section then provides that 
“any person operating a motor vehicle who is arrested as aforesaid 
and solely because he has violated the provisions of section 17 [the 
section dealing with speed limits] or a regulation under section 18 
[the section dealing with special speed regulations] shall be admitted 
to bail for his appearance in court upon a deposit of one hundred 
dollars in cash with any person authorized to take bail in lieu of 
furnishing a surety or sureties.” 

As construed by many police officers and the clerks (and the 
strict language supports them) a non-resident (having a right to 
drive in Massachusetts but not having a Massachusetts license) 
who is arrested for speeding must furnish sureties or bail of one 
hundred dollars because he has not a license issued by the Massa- 
chusetts registrar whereas a resident holding such a license can be 
admitted to bail in any sum deemed reasonable by the bailing officer. 
A non-resident is thus placed at a disadvantage because in many 
cases he cannot obtain sureties or in lieu thereof furnish one hundred 
dollars cash bail. To correct this situation we recommend that this 
section be amended and submit the following draft: 


Draft Act Amending the Motor Vehicle Laws 


Section 21 of chapter 90 is hereby amended by striking out the 
last sentence of said section. 


FINES AND FORFEITURES 

For many years it has been the custom of the legislature in 
establishing penalties to use the words “fine” and “forfeit”? or 
“forfeiture.” A careful inspection of the statutes does not disclose 
any settled plan or convincing reason for such a practice. It has 
in the past and still does lend itself to confusion. It is not always 
easy for clerks and justices to bear in mind that one offense is to be 
punished by imposing a fine and the other by ordering the defendant 
to forfeit a certain sum. It has generally been assumed that the 
words are interchangeable and that the courts have authority to 
commit the defendant for non-payment of a forfeiture as they 
unquestionably have for the non-payment of a fine. This opinion 
is supported by the decision in Commonwealth vs. Novak 272 Mass. 
113 wherein appears the following: 

“A forfeiture is a penalty or fine imposed for the offence.” 
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The court further says on page 115: 

“The fact that the defendant was to stand committed until the order of the 
court was complied with is not an argument against the validity of the statute.” 
Nevertheless there are justices who are of the opinion there is no 
statute authorizing the commitment of a defendant for non-payment 
of a forfeiture but that the sole remedy is under the provisions of 
section 1 of chapter 280. This section reads as follows: 

“Fines and forfeitures exacted as punishments for offenses or violation or neglect 
of any duty imposed by statute may, unless otherwise provided, be prosecuted for 
and recovered by indictment or complaint or by an action of tort in the name of 
the Commonwealth in a court having jurisdiction of the offence or action.” 


We are of the opinion it will make for clarity if a clause be appro- 
priately inserted in General Laws, chapter 4, section 7, giving the 
two words identical meaning. 

We submit the following draft for that purpose. 


An Act Concerning Penalties 
Section 7 of chapter 4 is hereby amended by inserting at the 
appropriate place the following: 


“Forfeit— Ninth A. Forfeit wherever used as establishing a penalty shall be 
identical in meaning with the word ‘Fine.’ ” 


REPORT REQUESTED BY THE LEGISLATURE ON 
HOUSE 990 RELATIVE TO CONTINGENT FEES 


Resolves Chapter 7 of the current year provided as follows: 

“That the judicial council be requested to investigate the subject matter of 
current house document numbered nine hundred and ninety, relative to author- 
izing the making by attorneys at law of certain contingent fee agreements with 
their clients, and to include its conclusions and recommendations in relation 
thereto, with drafts of such legislation as may be necessary to give effect to the 
same, in its annual report for the current year.” 


House 990, thus referred to, provides that: 


Chapter two hundred and twenty-one of the General Laws is hereby amended 
by inserting after section fifty-two, as appearing in the Tercentenary edition, 
the following new section: 

Section 52A. It shall be lawful for an attorney at law to make an agreement 
with a client for whom he is seeking to recover or obtain any sum of money or 
any thing that his fee for his services shall be in whole or in part contingent upon 
success or that it shall be measured by the amount recovered or that he shall 
be paid out of the sum or proceeds of the thing recovered or obtained for his 
client, or any or all of the foregoing in combination. No such agreement shall 
be deemed to be void for champerty or maintenance. 


This subject was dealt with in the fourth report of the Judicial 
Council in 1928 (pages 25 to 30) in connection with the abuses of 
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the practice of contingent fees in personal injury cases which were 
a matter of current public comment at the time. After referring to 
the disclosures resulting from the then recent investigations in 
| New York, Philadelphia and elsewhere, the Judicial Council said: 
“human nature is very much the same in different places and in 
any large city the same opportunities are apt to lead some members 
of the bar to forget proper professional standards and take advantage 
of such opportunities.” 

The experiences of grievance committees since, as well as before 
1928, have shown this to be true in Massachusetts as well as else- 
where. The report continued: 

“In considering what should be done, it is important first to call 
attention to the fact that the law of Massachusetts differs some- 
what from that of New York or Pennsylvania in regard to some of 
these practices. In the first place, the common law of champerty 
and maintenance has never been changed by statute in Massachu- 
setts but is still in force, as pointed out by Chief Justice Rugg in 
Holdsworth v. Healy, 249 Mass. 436. 

“Other leading cases are, Hadlock v. Brooks, 178 Mass. 428; 
Blaisdell v. Ahern, 144 Mass. 393 and Ackert v. Barker, 131 Mass. 436. 

“But the law on this subject is 
we believe, commonly misunderstood by the bar.” 

Without discussing the cases in detail we understand the law 
to be that a lawyer is entitled to reasonable compensation for his 
services and that the test of reasonableness varies with the circum- 
stances in different cases.* In the case of Hadlock v. Prooks (above 
cited) the court said: 

“As was held in Blaisdell v. Ahern, there may be circumstances 
in which the attorney may lawfully agree to give his.services without 
charge, if the suit should not be successful, and if in case of success, 
and not otherwise, the attorney’s fees are to constitute a debt due 
from the client and give a right of action against him to recover 
them, so that the attorney’s right is not confined to an interest 
in the thing recovered, it is immaterial that the avails of the suit 
or a part of them are pledged as security, or that such avails are 
the means and the security on which the attorney relies for payment.”’ 

It is a recognized fact that many plaintiffs in personal injury 
cases, if not the majority of them, would be unable to retain counsel 
unless they were permitted in some way to use their claim for com- 
pensation as an asset. That such a social need exists is proven 
by the fact of an almost universal breakdown of the straight fee 
system in such cases. A common form of contingent agreement 
between lawyer and client which is clearly legal is an agreement 
for reasonable compensation under all the circumstances not to 


* Caverly v. McOwen, 123 Mass. 574; Hyde v. Moxie Nerve Food Co., 160 Mass. 559; Blair v. Columbia 
Fireproofing Co., 191 Mass. 333, at page 336; In the Matter of Hale, 197 Maas. 437-8. 
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exceed & sum equal to 33% per cent (or some other reasonable 
percentage) of the amount recovered in case of success. But an 
agreement for a fixed percentage of the amount recovered is illegal 
and void. As the Judicial Council further said in its fourth report: 

“The distinction between a legal and an illegal agreement appears 
slight to laymen and to many lawyers. In any event it is probable 
that in many cases there is no very definite agreement between the 
lawyer and his client in the beginning or, if there is an agreement, 
it is in rather casual language. The principal abuse probably arises 
from the practice of exacting from the client, at the end of the 
case, a 50-50 division, or some percentage which largely exceeds 
the value of any services rendered, with possible additional payments 
to medical men and others, out of the client’s share.” 

The law, as we have already stated it, sufficiently protects the 

lawyer and the opportunity of the client to obtain the services of 
a lawyer, and the question is not whether the lawyer should be 
relieved from his professional restraints but whether the interests 
of justice require more adequate rules for the protection of clients 
along the lines suggested in the fourth report, pages 29 to 30. 
It was there suggested— 
“that there should be a rule or, if necessary, a statute, providing 
that in cases of personal injuries no attorney shall deduct, whether 
by previous agreement or not, more than an amount equal to 33% 
per cent of the amount recovered by settlement or otherwise for 
compensation and expenses, except with the approval of the court 
under special circumstances shown, on motion of the attorney 
after notice to the client.” 

In our opinion there is no reason for departing from the recom- 
mendation in our former report, except, perhaps, to register an 
even stronger objection to legislation dealing with the subject. 
In addition to the reasons given in the fourth report, the conclusion 
is supported by the following considerations: 

There is an important question of policy involved in attempting 
to regulate the practice of attorneys by statute. So long as the 
subject remains within the rule-making and disciplinary power of 
the courts, it may be dealt with in an elastic manner. Once 4 
standard of conduct is crystallized in a statute, however, what is 
merely permitted may be construed as an invitation and excesses 
may be defended by the argument of authority granted by the 
legislature. Moreover, there is a doubt whether such a proposed 
statute would be binding upon the courts in any event. In the 
matter of Cohen, 261 Mass. 484, at page 488, Chief Justice Rugg 
said: “Whatever may be his constitutional rights, a member of the 
bar must conduct himself as an officer of the court in such manne 
as not to offend against reasonable rules of propriety established 
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by the court for the general welfare.” In Davis v. Commonwealth, 
164 Mass. 240, the court, in upholding a contract by which the 
governor .and council retained a lawyer upon a contingent basis 
under legislative sanction, based its opinion on the narrow ground 
that the legislature could determine for itself the public policy 
required in prosecuting claims of the commonwealth against the 
United States. But this decision does not modify the authority 
of the court to regulate practice in private litigation. 

We recommend, therefore, that House Bill 990 should not be 
adopted. 


DISTRICT COURT PROBATION OFFICERS 


In our Tenth Report we discussed the matter of the appointment 
of probation officers in the District Courts, other than the Municipal 
Court of the City of Boston. We there said 


“In the Superior Court, probation officers are appointed by a committee of 
judges; in the Municipal Court of the City of Boston, appointment is by the chief 
justice subject to the approval of the associate justices; in all other district courts, 
the standing justice alone appoints. It seems wiser to have some confirmatory 
power in existence, covering both appointment and removal, and the only question 
is where that power should be lodged. By and large, we believe the district court 
judges endeavor to exercise this power of appointment wisely, but there have 
been some unfortunate choices and we feel that the needed qualifications are not 
always well understood or present. The growth of the importance and work of 
our district courts adds force to the suggestion that some added control has become 
necessary . . . we think that a needed improvement, as conditions now are, lies 
in the placing of this confirmatory power in the Administrative Committee of the 
District Courts, with whom the officials of these courts have learned to work. The 
three judges constituting this committee are designated by the Chief Justice of 
the Supreme Judicial Court. They are active presiding justices of appellate 
divisions in different parts of the Commonwealth and by reason of their knowledge 
of the district court system and its important departments, of which probation 
is by no means the least, will bring to this duty experience and practical knowledge 
of the situation gained not only from service in their own courts but from regional 
conferences with court officials throughout the Commonwealth, which form part 
of the regular service of the Administrative Committee. From information which 
has come to us, we believe this plan will meet with the approval of most of the 
judges and probation officers. It has seemed to us that a probation officer who 
has accepted the office, and possibly given up a remunerative position should be 
protected against removal or discharge by requiring the approval of the Admin- 
istrative Committee to such action.” 


At the hearing on this recommendation by the legislative com- 
mittee to which it was referred, statements were made which con- 
firmed our view that legislation is needed. We are of the opinion 
now that our recommendation of last year may well be enlarged 
to the advantage of all by inserting a provision in the proposed 
legislation to the effect that the Administrative Committee shall 
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in all cases of appointment, removal, or discharge advise with the 
Board of Probation. 


Accordingly we recommend the enactment of the following Act: 


An Act Relative to Appointment 
of District Court Probation Officers 


Chapter 276 of the General Laws is hereby amended by striking 


out Section 83 and substituting the following (the new portions being 
printed in italics) : 

“Section 83. The superior court, the chief justice of the municipal court of the 
city of Boston, subject to the approval of the associate justices thereof, and the 
justice of each other district court with the written approval of the administrative 
committee of the district courts, who shall consult the board of probation relative thereto, 


and the justice of the Boston Juvenile Court may appoint such male and female § 


probation officers as they may respectively from time to time deem necessary for 
their respective courts and if there is more than one probation officer in one court 
one of such officers may be designated as chief probation officer. All officers so 
appointed shall hold office during the pleasure of the court making the appointment 
provided however that no officer appointed by a justice of a district court other than 


the Municipal Court of the City of Boston or the justice of the Boston Juvenile Court | 


shall be removed or discharged from office unless such removal or discharge shall be 
approved in writing by the administrative committee of the district courts after con- 
sultation with the board of probation relative thereto. The compensation of each 
probation officer appointed by the superior court shall be fixed by that court 
and by it apportioned from time to time among the counties wherein said officer 


performs his duties. In the municipal court of the city of Boston the chief justice § 


of said court, subject to the approval of the associate justices thereof, and in other 


district courts and in the Boston Juvenile Court, the justice thereof, shall fix the | 


compensation of each probation officer appointed for such court, which compen- 
sation shall be subject to approval by the county commissioners and shall be paid 
by the county on vouchers approved respectively by the chief justice of the 
Municipal Court of the City of Boston or by the justice of such other district or 
juvenile courts.” 


PROCEDURE AS TO THE OFFENCE OF “DRIVING UNDER | 


THE INFLUENCE OF INTOXICATING LIQUOR” 


In our Tenth Report we discussed at some length the procedure } 


as to the offence of driving under the influence of intoxicating liquor. 
We there said: 

“The procedure required by statute with reference to the prosecution for 
the offence of driving a motor vehicle while under the influence of intoxicating 
liquor is in our judgment awkward, cumbersome and unnecessary” . . . “No 
complaint for this offence can be secured until the registrar has been communi- 


cated with and the record of the defendant obtained. If it appears that the § 


defendant has been finally convicted of a like offence within a period of six years, 
the complaint must charge a second offence. The penalty for a first offenee is 
a fine of not less than twenty nor more than two hundred dollars, or a sentence 
of not less than two weeks nor more than two years or both . . . for a second 
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offence not less than one month nor more than two years. Not only is this 
latter punishment mandatory but it cannot be suspended or the case filed no 
matter what the facts incident to the offence or to the defendant are shown 
to be.” . . . “There was a marked difference of opinion as to the advisability 
of the changes from the original statute at the time those changes were adopted, 
but whatever good results may have followed those changes at the time of their 
adoption, we think that the results of the present law are unfortunate and 
that the time has come to repeal the present section and to substitute provisions 
to meet the existing conditions in the light of the experience of the past few 
years. Complaints should issue when the defendant first appears in court. 
There should be no necessity of charging a second offence. The penalty should 
be a fine or imprisonment or both. We do deem it proper that there should be 
a provision that no complaint shall be finally disposed of until the record of 
the defendant has been obtained from the Registrar of Motor Vehicles. The 
principle of mandatory sentence is in our opinion wrong, for the courts should 
be at liberty to exercise sound discretion within the area of the penalty provided, 
as otherwise they are obliged to punish the offence and not the offender. More- 
over, a mandatory sentence, if of imprisonment, always makes for difficulty 
of conviction. Excluding aggravated cases, there is sympathy for a man if it is 
known conviction will be followed by a jail sentence. This attitude is reflected 
in a disinclination to arrest, to prosecute, to testify and to convict. The present 
statute invites failure to prosecute, appeal and acquittal. It does not distinguish 
the case of no accident from serious accident. It works a hardship upon poor 
men who cannot furnish surety on appeal or employ lawyers and gives an 
advantage to the man who can command sureties and money. It must also 
be borne in mind that the suspension of a license to operate for one year, five 
or ten years is a severe penalty in and of itself. 

“Such a change as we recommend will in our opinion result in fewer appeals, 
and acquittals will be lessened when juries know that the court is not bound to 
sentence to a penal institution, if they return a verdict of guilty. We are not 
unmindful of the seriousness of the offence even if intoxicating liquor is not a 
causative factor in accidents comparable with other elements such as speed, 
inattention and ignorance, nor of the necessity of insistence upon sobriety on 
the part of the drivers of motor vehicles, and we believe that the courts are 
equally appreciative of such seriousness and necessity. We are not seeking to 
lessen the number of convictions but to increase them in cases which deserve 
conviction and to make more sure that such offenders shall be removed from 
our highways. While the changes thus proposed are being made, it seems wise 
to increase the minimum and maximum fines. We called attention to the 
necessity for so doing in our fifth report (page 29). Further the present section 
24 is long and somewhat involved and confusing.” 


We therefore recommend the enactment of the following: 


Draft Act 
For THE More EFFECTIVE AND More Just ENFORCEMENT OF THE 
Law Acainst Drivinc UNDER THE INFLUENCE OF INTOXICATING 
Liquor. 
Chapter ninety of the General Laws is hereby amended by 
inserting after section twenty-three, as amended by chapter sixty- 
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nine of the acts of nineteen hundred and thirty-three, the following 
new section: 


Section 283A. Whoever upon any way or in any place to which the public has 
access operates a motor vehicle while under the influence of intoxicating liquor 
shall be punished by a fine of not less than thirty-five nor more than one thousand 
dollars, or by imprisonment for not less than two weeks nor more than two years, 
or both. Before a court or magistrate imposes sentence upon a person found guilty 
of this offence, he shall communicate with the office of the registrar and shall inquire 
as to whether there is in said office any record or other information tending to show 
that said person has been convicted of a like offence by a court or magistrate of 
the commonwealth (within a period of six years immediately preceding the com- 
mission of the offence with which he is charged). A conviction of a violation of 
this section shall be reported forthwith by the court or magistrate to the registrar, 
who shall revoke immediately the license of the person so convicted, and no appeal 
from the judgment shall operate to stay the revocation of the license. If it appears 
by the records of the registrar that the person so convicted is the owner of a motor 
vehicle, or has exclusive control of any motor vehicle as a manufacturer or dealer, 
the registrar may revoke the registration of any or all motor vehicles so owned or 
exclusively controlled. The registrar, after having revoked a license under this 
section, shall not issue a new license to the same person, except in his discretion | 
to a person acquitted in the superior court upon appeal from a conviction by a 
district court or magistrate or after a new trial granted following a conviction in 
the superior court, until one year after the date of a final conviction for a first offense 
or five years after any subsequent conviction; but notwithstanding the foregoing no 
new license shall be issued by the registrar to any person convicted of a violation of 
this section until ten years after the date of conviction in case the registrar deter- 
mines upon investigation and after hearing that the action of the person so convicted 
in committing such offence caused an accident resulting in the death of another, nor 
at any time after a subsequent conviction of a like offence in case the registrar deter- 
mines in the manner aforesaid that the action of such person so subsequently con- 
victed in committing such subsequent offence caused an accident resulting in the 
death of another. 

The prosecution of any person hereunder, if a subsequent offence, shall not, 
unless the interests of justice require such disposition, be placed on file or otherwise 
disposed of except by trial, judgment, and sentence according to the regular course 
of criminal proceedings; and such a prosecution shall be otherwise disposed of 
only by motion in writing stating specifically the reasons therefor and verified by 
affidavits if facts are relied upon. If the court or magistrate certifies in writing that 
he is satisfied that the reasons relied upon are sufficient and that the interests of 
justice require the allowance of the motion, the motion shall be allowed and the 
certificate shall be filed in the case. A copy of the motion and certificate shall be 
sent by the court or magistrate forthwith to the registrar. 

Except for the purpose of immediate revocation of a license by the registrar 
upon notice of conviction, a person shall be held to have been convicted of driving 
a motor vehicle while under the influence of intoxicating liquor, for the purposes 
of this section, if he shall have pleaded nolo contendere or shall have been found 
or adjudged guilty by a court of competent jurisdiction, notwithstanding he shall 
have been placed on probation with or without sentence or the sentence shall have 
been suspended or the case placed on file; provided, that his conviction is still in 





P.D. 144 REPORT 43 


force and no appeal therefrom or bill of exceptions in connection therewith is 
pending. 


Said chapter ninety is hereby further amended by striking out 
section twenty-four, as amended by section one of chapter twenty- 
six of the acts of nineteen hundred and thirty-two, and inserting 
in place thereof the following: 


Section 24. Whoever upon any way or in any place to which the public has a 
right of access operates a motor vehicle recklessly, or operates such a vehicle neg- 
ligently so that the lives or safety of the public might be endangered, or upon a bet 
or wager or in a race, or whoever operates a motor vehicle for the purpose of making 
a record and thereby violates any provision of section seventeen or any regulation 
under section eighteen, or whoever without stopping and making known his name, 
residence and the number of his motor vehicle goes away after knowingly colliding 
with or otherwise causing injury to any other vehicle or property, or whoever uses 
a motor vehicle without authority knowing that such use is unauthorized, or 
whoever loans or knowingly permits his license to operate motor vehicles to be 
used by any person, or whoever makes false statements in an application for such 
a license or falsely impersonates the person named insuch an application or procures 
such false impersonation whether by himself or by another, shall be punished by a 
fine of not less than (twenty nor more than two hundred dollars) or by imprisonment 
for not less than two weeks nor more than two years, or both. 

Any person who operates a motor vehicle upon any way or in any place to which 
the public has a right of access and who without stopping and making known his 
name, residence and the number of his motor vehicle, goes away after knowingly 
colliding with or otherwise causing injury to any person shall be punished by 
imprisonment for not less than two months nor more than two years. A conviction 
of a violation of this section shall be reported forthwith by the court or magistrate 
to the registrar, who may in any event and, shall unless the court or magistrate 
recommends otherwise revoke immediately the license of the person so convicted, 
and no appeal from the judgment shall operate to stay the revocation of the license. 
If it appears by the records of the registrar that the person so convicted is the 
owner of a motor vehicle or has exclusive control of any motor vehicle as a manu- 
facturer or dealer, the registrar may revoke the certificate of registration of any 
or all motor vehicles so owned or exclusively controlled. The registrar in his dis- 
cretion may issue a new license to any person acquitted in the superior court or 
after an investigation or upon hearing may issue a new license to a person convicted 
in any court; provided, that no new license shall be issued by the registrar to any 
person convicted of going away without stopping and making known his name, 
residence and the number of his motor vehicle after having, while operating such 
vehicle upon any way or any place to which the public has a right of access, know- 
ingly collided with or otherwise caused injury to any person until one year after 
the date of his original conviction if for a first offence or two years after any sub- 
sequent conviction, or to any person convicted of violating any other provision of 
this section until sixty days after the date of original conviction if for a first offence 
or one year after the date of any subsequent conviction. The prosecution of any 
person for the violation of any provision of this section, if a subsequent offence, 
shall not unless the interests of justice require such disposition be placed on file 
or otherwise disposed of except by trial, judgment and sentence according to the 
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regular course of criminal proceedings; and such a prosecution shall be otherwise 
disposed of only on motion in writing stating specifically the reasons therefor and 
verified by affidavits if facts are relied upon. If the court or magistrate certifies 
in writing that he is satisfied that the reasons relied upon are sufficient and that 
the interests of justice require the allowance of the motion, the motion shall be 
allowed and the certificate shall be filed in the case. A copy of the motion and 
certificate shall be sent by the court or magistrate forthwith to the registrar. 


Avoidance of Double Trials in Misdemeanor Cases in the Boston 
Municipal Court and a Judicial Appellate Division 
for Review of Sentences 


The Judicature Commission, in its 1921 Report, and the Judicial | 
Council in its First, Seventh, Eighth, Ninth and Tenth Reports had | 
recommended a plan to abolish double trials in misdemeanor cases | 


by requiring the defendant to elect whether he wished to be tried 
in the Superior Court or in the District Court. If he claimed a trial 
in the Superior Court the case would be immediately transferred; 
if he did not claim such trial, the case would be tried in the District 
Court and an appellate body of judges of that court would be created 


for the summary review of sentences. The practice of avoiding § 


double trials of civil cases was first tried out in the Boston Municipal 
Court in 1912 and in 1922 was applied to all District Courts. 

We renew our recommendation that this plan be, at least, tried 
out in the Municipal Court of the City of Boston, where there are 
nine full time Justices and where the proposed reviewing board 
could act promptly. The experience in the Boston Court would be 
helpful in considering how far it should be used in other parts of 
the state. 

The present method of appeal lends itself to jockeying for better 
terms with the District Attorneys offices and imposes upon the 
commonwealth an unnecessary expense in duplication of trials where 
actual trials on appeal are had. Experience, however, shows that 
in too many cases on appeal the case is never re-tried but that 
better terms are made with the district attorney than were imposed 
by the court below. This sort of procedure does not enhance the 
dignity and prestige of the courts. 

The Committee on Procedure of the Boston Chamber of Com- 
merce have approved the suggestion. 

We do not believe that this will increase the congestion in the 
Superior Court. The experience with civil cases and the short 
experience with motor accident cases convinces us that an increasing 
number of litigants prefer the speedy determination of matters in 
the district courts. Accordingly we recommend House Doc. No. 
1547 of 1934 provided the bill is revised so that it applies only to 
the Boston Municipal Court. An earlier draft for this purpose will 
be found printed in Appendix B on page 67 of the Seventh Report 
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of the Judicial Council. These drafts should be amended to recog- 
nize the power of the court in proper cases to allow a defendant an 
opportunity to consult counsel before electing which court to be 
tried in. 


SMALL CLAIMS PROCEDURE 


We renew the recommendation contained in our Tenth Report 
about small claims procedure. 

The First Report of the Judicature Commission* was entirely 
devoted to providing for the informal hearing and prompt disposition 
of small claims in the District Courts. The subject had been 
brought to the commission’s attention with peculiar force by a 
recent publication, entitled “Justice and the Poor.” The result was 
the enactment by the Legislature of a procedure whereby persons 
having small claims could present them somewhat informally and 
without the employment of counsel to the District Courts. The 
importance and significance of this procedure is shown by the fact 
that considerably over twenty thousand ‘small claims’ are pre- 
sented to the District Courts each year. If the defendant does not 
pay the finding for the plaintiff in these cases, the plaintiff is left 
to the use of the regular supplementary procedure, which is expensive 
and may require the services of an attorney. It was the purpose of 
the Judicature Commission to allow the judges to stay the entry of 
judgment or the issue of execution and to decide how and when the 
judgment shall be paid in the simplest manner and without formal 
proceedings. Some of the provisions, therefore, of the regular supple- 
mentary procedure ought to become a part of the small claims pro- 
cedure. The Justices of the District Courts adopted Rule 10 of the 
Small Claims Procedure, which, provides: 


“The court may order that the judgment shall be paid to the prevailing party, 
or, if it so order, into court for the use of the prevailing party, at a certain date or 
by specified instalments, and may stay the issue of execution and other supple- 
mentary process during compliance with such order. Such stay shall at all times 
be subject to being modified or vacated.” 


In order to enlarge this rule to meet the criticism, there must be 
sufficient statutory authority. It is doubtful whether the authority 
conferred on the court in the present Rule 10 to order payment in 
whole on a given date or payment by instalments has any validity 
except as the court may refuse stay if such order is not accepted by 
the losing party or may later vacate the stay if the order is not 
complied with; the court having no power to enforce the order by 
contempt proceedings because in the final analysis the order has no 
statutory basis. 





* House Document 597 of 1920 reprinted in Massachusetts Law Quarterly for February 1920. 
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For the purpose of carrying out the general policy of the law in 
regard to these small matters and avoiding unnecessary delay and 
expense to small claimants as well as unnecessary “red tape” 
recommend the following: 


Draft Act 


To Make More EFFEcTIVE THE PROCEDURE FOR THE COLLECTION 
or SMALL CLAIMs 


Section 1. Section twenty-two of chapter two hundred and eighteen of the 
General Laws is hereby amended by adding after the word “execution” in line 
eleven thereof the words “and authority to the Court, in its discretion, after proper 
inquiry, to order payment to the prevailing party of the amount found due on or 
before a day stated or by instalments, and to modify, extend or vacate such order 
and, in its discretion, to enforce such order by contempt proceedings, substantially 
in the manner provided i in Chapter 224 to be more specifically stated in appropriate 
rule of the Court.” 


If the statute is amended in accordance with our recommendation, 
the Justices of the District Courts will be enabled to make an addi- 
tion to their present Rule 10 which will read substantially as follows: 


TENTATIVE Drarr RULE FOR CONSIDERATION OF THE JUSTICES 


The order for payment, in the discretion of the court, may be modified or extended 
and shall be vacated if at any time the stay is vacated. So long as the order for 
payment is in force, failure to comply with its terms shall be subject to action for 
contempt, on written request of the party in whose favor the order is made that 
the party subject to the order be so cited. The citation may be made by registered 
mail from the clerk’s office. If party so cited fails to appear in response to such 
citation so served, capias may issue. If, after due hearing contempt is found and 
is not purged by the respondent to the satisfaction of the court, penalties may be 
imposed, not exceeding those provided for in supplementary proceedings in Section 
18 of Chapter 224 of the General Laws (Ter. Ed.). Ordinary fees and expenses 
for service of papers shall be taxed as costs against the person on whom the service 
is made. 

It shall be the duty of the court at the end of every hearing to inquire whether 
the prevailing party desires such order for payment and whether the circumstances 
of the other party are such as to warrant its being made. 


MINOR SETTLEMENTS 


In several previous reports we have called attention to the matter 
of the settlement of claims in favor of minors, who have no legal 
guardian, and whose interests are looked after by a “next friend.” 
No interest of a minor in real estate can be disposed of, except by a 
guardian appointed by and responsible to the Probate Court; no 
executor or administrator will pay a legacy or distributive share of 
an intestate estate, to which a minor is entitled, except to a guardian 
appointed by the Probate Court or by deposit in the name of the | 
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judge of probate for the benefit of the, minor. But a claim for 
personal injuries sustained by a minor can be settled by a self- 
constituted ‘‘next friend’’ who is accountable to no court. We have 
called attention to the fact that in this regard Massachusetts lags 
behind most of the jurisdictions of the United States and our atten- 
tion has recently been called to the fact that in England damages 
accruing to a minor for such personal injuries are paid into Court 
and are administered by the court for the benefit of the minor.* 

Our practice is for the self-constituted “next friend” to bring a 
suit in behalf of a minor, which may be tried in the Courts or settled 
out of Court by an agreement between counsel representing the 
defendant and the “next friend.” The proceeds of the claim are 
turned over to the so-called “next friend.”” Where cases are settled 
out of court by agreement of counsel occasionally the parties ask 
the court to enter judgment in the amount agreed and occasionally 
judges satisfy themselves by inquiry that the settlement is reason- 
able and in a few cases judges go further and pass upon attorneys 
fees and expenses. Most judges, however, regard their approval 
of settlement by agreement as too perfunctory to amount to any- 
thing and discourage the practice and most defendants have become 
willing to pay upon a judgment entered by agreement without the 
approval of any court. The result is that in cases tried and in cases 
disposed of by agreement the award to the minor is handled by a 
“next friend’ accountable to no court, who often uses the minor’s 
award for family expenses without court authority or supervision 
or entirely misappropriates it, with the result that nothing is con- 
served for the minor. We would not interfere with the prompt 
settlement of these claims; but when the injuries are serious and 
the amount considerable we believe that it should be paid to some 
responsible person. We therefore renew our recommendation and 
again submit a draft of an Act applicable only to cases in which the 
minors award by trial or settlement exceeds $50. 


Draft Act to Protect Minors 


If a minor is injured under circumstances which give rise to a claim for personal 
injuries, no settlement of said claim for a sum in excess of $500, or payment of a 
judgment or execution therefor in excess of said sum shall release the defendant or 
satisfy said judgment or execution unless and until paid to a legal guardian of 
said minor. 





* See Massachusetts Law Quarterly for August, 1935 page 12. 
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SUMMARY OF THE WORK ACCOMPLISHED BY THE 
VARIOUS COURTS 

The act creating the Judicial Council (reprinted at the beginning 
of this report) provides that the Council shall study “the work 
accomplished and the results produced by the judicial system and 
its various parts” and “shall report annually upon the work of the 
various branches.” 

The annual periods reported by the different courts are not the 
same, some reporting for the last calendar year while others from 
June 30 to June 30, or from September 1 to September 1, etc. The 
details as to counties appear below and in Appendix B. 


SUPREME JUDICIAL COURT 


During the year ending August 31, 1935, the Full Bench decided 
488 cases, including 3 cases in which there were rescripts but no 
opinions. There were also 5 advisory opinions of the justices 
rendered at the request of the legislature, making a total of 493. 

The table of full bench cases since 1875 appears in Appendix A. 
There is also the usual table of Supreme Court business, other than 
full bench cases, with more detailed statements from several counties. 

In order to learn something of the extent of the business of the 
Supreme Judicial Court in connection with prerogative writs, the 
clerk of that court for Suffolk County, at our request, prepared a 
summary covering the two-year period from September 1, 1932, to 
August 31, 1934. This summary is confined to Suffolk County 
where most of this business appears. For convenient reference in 
studying the business of this court, we print below the following: 


Analysis of Petitions for Prerogative Writs in the Supreme 
Judicial Court for Suffolk County during the Two-Year 
Period from September 1, 1932, to August 31, 1934 


During the two years in Suffolk County there were filed 124 
petitions as follows: 


Petitions for habeas corpus 
Petitions for writs of error 
Petitions for certiorari 
Petitions for mandamus 
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In several instances more than one petition was brought involving 
the same issue. Probably therefore not more than 115 or 120 
different cases were presented. 


Of these petitions: 


8 were dismissed by agreement and without hearing, 
1 was reserved for the Full Court, 

_1 was transferred to the Equity docket. 

10 


At the close of the period there were 26 cases undisposed of as 
follows: 


i 
YRS, S toes 


Of the 26 habeas corpus petitions: 


10 concerned persons restrained in institutions, 
8 concerned the custody of minors, 


_8 concerned persons under arrest for non-payment of taxes, etc. 
26 


Of the 15 petitions for writs of error: 


5 were to reverse a judgment of the Superior Court, 

1 was to reverse a judgment of the Municipal Court, 

1 to test the legality of conviction for violating the liquor law, 
_8 involved the title to 24 barrels of rum. 
15 


Of the 19 certiorari cases: 


8 had to do with actions of Licensing Boards, Zoning Regulations, Board of 
Tax Appeals, etc., 
4 were to review actions of District Courts in supplementary proceedings, 
2 involved the reinstatement of officials, 
2 involved the exercise of eminent domain, 
1 to review action of Commissioner of Corporations on similarity of name, 
1 involved the right of petitioner to have name on ballot, 
_1 to review action of Superior Court. 
19 
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Of the 53 petitions for mandamus: 


28 were to compel sundry officials to do or not to do something, 

8 were stockholders applications to examine books, 

7 had to do with election matters, 

6 had to do with judicial proceedings, 

2 were for reinstatement in organizations, 

1 was to restrain entering into lease or contract, 
_1 was to determine who was Chairman of the Finance Commission of Boston. 
53 


Of the 10 writs of prohibition: 


3 were to stop supplementary proceedings, 
1 to stop issuing warrant for arrest, 
1 to stop Referees from further proceeding, 
1 to stop contempt proceedings, 
1 to stop action on bail bond, 
1 to stop the Mayor of Chelsea from suspending petitioner, 
1 to stop certain proceedings in Revere, 
_1 to stop hearing in contract action. 
10 


The quo warranto proceeding was to restrain the Attorney General 
from appearing as counsel for a judge of the Municipal Court of the 
City of Boston in an action at law. No hearing was ever held on 


this matter and the petitioner was committed to the Foxboro 
Insane Hospital. 


Supreme Judicial Court Entries for All Counties 


For THE YEAR BEGINNING SEPTEMBER 1, 1934, THrRoucH Avucust 31, 1935 
(Not including full bench cases) 
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* One, petition for Writ of Certiorari; two petitions for Writ of Mandamus. 
+t One appointment of bar examiner; one qualification of Clerk of Courts. 

t Referred to Master. 

§ Transferred to Probate Court. 
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Details for Suffolk County 


SepremBeER 1, 1934 ro SepremBer 1, 1935 


Transferred to Referred to Prerogative Petitions for 
Superior Court Masters or Auditors Writs Admission to Bar 


4 








for — 5” to the Long 
for writs of 

for writs of Habeas Corpus... 
for writs of Certiorari 

for write of Error 


- 


t 
4 “Appeintment of Commissioner to take evidence under G. L., Chap. 486, Acts 
of 1909 Chap. 562, Acts of 1908 

Petition to compel giving of testimony under G. L., Chap. 486, Acts of 1909 and Chap. 562, 


ulent Prastiows” (Reports of Commissioners filed) 
Lone. L., Chap. 58a, sec. 13 


Total Entries on Law Docket 


Equity Docket 

suits in Equit 

Informations by the Attorney General (for failure to file Ly returns, etc.) 

Petitions for suspension of case of Superior Court unde: L. (Ter. Ed. Chap. 152, Sec. 17 

Petitions for Review under G. L., Chap. og LU sec. 132 

Petition for Review under G. L , Chap. 2 

Petition for Appointment of oe under G. L., Chap. 130, ss. 77-78 as amended 
by St. 1933, Chap. 332 

Information in the nature of Quo Warranto 


Total Entries on Equity Docket 
Total Entries on both Dockets 





Details for Middlesex County 
SepreMBer 1, 1934, Toroven Aveusr 31, 1935 











Prerogative | Petitions for 
Equity Writs /|Admission to Bar 


Number pend: 59 32 
Number entere: ing year 9 21 
Number Ss of Taene year ll 
Number entered during year and transferred to 
Superior Court - 
Number entered prior to Sept. 1, 1934, and trans- 
ferred to Superior Court during year 
Number entered during year and referred to Masters 
Number entered prior to Sept. 1, 1934, and referred 
to Masters during year 
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Land Court 


Por the Year 1934: 


Total Appropriation 
Fees sent State Treas 








CASES DISPOSED OF BY FINAL ORDER, DECREE OR JUDGMENT AFTER HEARING: 
Lanp REGISTRATION 
Lanp Reaistration (Supplementary) 
Tax TriTLE 











Divorce 
Entries 





60 

160 
7 annulments 

391 














Further details from the counties of Berkshire, Hampden and Middlesex and 
Suffolk will be found below. 


Details for Berkshire County, 1934 


Drvorce ENTRIES 
299 Divorce libels 


Guardianships 
Conservatorships 

Adoption and change of name 
Separate support 

Absentee 

Custody of child 

Desertion and living apart 
License to minor to marry. . . 
Marriage without delay 
Partition and sale of real estate 
Discharge nat Parole 
Trusteeshi 


Diseolution of Trust 
Leave to dep. legacies 
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Details for Hampden County, 1934 


PROBATE ENTRIES Drvorce ENTRIES 


Papers filed 
Accounts filed 


Petition—Modification 
Petition—Contempt 


Cases tried and disposed of 
Designations of special and out-of-county judges 
Days during which Court sat for trial 


Details for Middlesex County, 1934 


ProBaTe ENTRIES Divorce ENTRIES 


Pages—attested copy 
Citations Petition—Modification 
Petition—Contempt 


Cases tried and disposed of 

Designations of special and out-of-county judges 

Days during which Court sat for trials 

Decrees entered between fourth Tuesday, July, and second Monday, 
September 
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Details for Suffolk County, 1934 
New Cases Entered Probate 


Number of decrees entered and recorded 

Many decrees entered by Court are not recorded and are not 
included in above figure. 

Total number of papers recorded 

Original libels for divorce tried and disposed of 

Subsidiary proceedings in divorce tried and disposed of 

Probate cases tried and disposed of 


Temporary custody and temporary alimony decrees are not 


included in above figures. 

Included in the 1,059 libels for divorce tried and pon wo of are 
90 libels which were fully heard and denied and dismissed. 

Number of people in attendance at opening of Court in 1934... 

Number of people in attendance at opening of Court January Ist 
to November 15, 1935 

No cases heard by Court in 1934 undisposed of except one 
pending in Supreme Judicial Court on appeal. 

Entry Fees Probate 


Fees—Certificates and copies 
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DISTRICT COURTS 


The statistical table, prepared by the Administrative Committee 
of the District Courts, showing the business for the year ending 
October 1, 1935, is inserted opposite this page. This table does not 
include the Boston Municipal Court. 


District Court Business, 1930-1935 


A Five-Year CoMPARISON OF YEARS FROM 
Ocroser 1 TO SEPTEMBER 30, INCLUSIVE 
(This table does not include the business of the Boston Municipal Court) 


1930 1931 1932 1933 1934 
to to to to to 
1931 1932 1933 1934 1935 


75,619 75,329 70,797 80,056 
- 39,826 34,859 
- 17,830 21,286 
16,130 13,514 
1,543 1,138 
3,393 3,626 
330 317 
50 
10,547 
22'835 
149,146 
7,355 
54,361 


Summary Process (Ejectment). 
All other cases 
Removals to Superior Court 
Rep. to Appellate Division 
App. to 8. J. Court 
Supplementary Process 


567 
284 

20 
202 
304 
031 
927 
588 


Operating under influence of in- 
toxicating liquor 5,079 
Total automobile cases 48,000 
Intoxicating liquor cases 5,690 
Juvenile cases under 17 years... . 8,816 


~ 


E285 


844 
6,887 
1934-1935 
Total motor tort cases ; 27,800 
Total removals by plaintiffs 3,432 
Total removals by defendants 4,277 
Total removals by both 52 
ee 7,761 
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Municipal Court of the City of Boston 
Civil Actions (Other than Small Claims Cases) 
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The jurisdictional limits in civil cases from 1866 to 1877 were $300; from 1877 to 1894, $1,000; from 


10894 to 1922, $2,000; from 1922 to September 1, 1929, $5,000; since September 1, 1929, the jurisdiction 
has been unlimited in amount. 


Subdivision—Contract and Tort 1926-1935 








ENTERED REMOVED 





Per Cent Per Cent 


Contract Contract | of Entries of Entries 
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In 1934 there were also 1857 supplementary process cases and 
961 small claims cases in this court (see Appendix B). 


Criminal Statistics, Municipal Court of the City of Boston, 
for the Year Ending September 30, 1935 


Cases Pending (including Defaults before Trial) 
Cases Begun 
Pleas of Guil 
Pleas of Not Guilty, including Pleas of Nolo Contendere 
ndings of Guilty, on Plea or Trial 
dings of Not 
Bound Ove: 
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a, eee MOTOR VEHICLE OFFENCES 


Violation Automobile Law 

Violation Automobile Law, Appealed 

Violation Traffic Rules 

Violation Traffic Rules, Appealed 

Number of Inquests 

PARKING LAW (ST. 1934 C. 00) EFFECTIVE OCTOBER 1, 1934 

Penalties: First Offence, $3.00; Second Offence, $5. 00; Third Offence, $10.00. 
February 5, 1935, Changed to First Offence $2.00, Second Offence, $3.00; Third Offence, $5.00. 

Total Number of Tags, October 1, 1934, to April 16, 1935 

Total Number Paying, October 1, 1934, to April 16, 1935 
Amount Paid in Clerk's Office, October 1, 1934, to April 16, 1935 


This amount was paid to April 16, 1935, when law was again changed (St. 1935 C. 00) as it now stands: 
First Offence, Warning; Second Offence, $1.00; Third Offence, $2.00. 
Tags Issued to Police from this Office April 16 to November 12, 1935- 
Tags Issued by Police and Returned to Office by Offenders 
Amount of Money in Penalties Paid in this Office Since April 16, 1935: 
Under the New Law (Estimate) 


BOSTON JUVENILE COURT 

The Boston Juvenile Court, created in 1906, is a separate court 

with jurisdiction in juvenile cases in the central district of Boston. 
Entries for the Year Ending September 30, 1935 

Delinquent, 727; juvenile criminal, 4; neglected, 28; adult 
criminal, 4. Total, 763. 

In connection with these figures, it should be remembered that in 
many of the cases the boy is placed on probation or otherwise kept 
under supervision by the court through the probation officer and 
that in addition to the ‘‘cases’’ of new complaints entered on the 
docket and reported in the annual returns to the Department of 
Correction, the advice and assistance of the judge is constantly 
sought by parents in informal conferences in cases which do not 


reach the stage of a formal complaint by anyone. 


TRIAL JUSTICES 
There were presented to the ten trial justices now in the Com- 
monwealth during the year 1,657 criminal cases as shown below. 
Trial justices have no civil jurisdiction. 


Criminal Cases before Trial Justices 
For the Year Ending September 30, 1935 





Cases No. Cases 
Pending Begun No. Cases 
Sept. 30, During Appealed 

1934 Year 


TRIAL Justice 





Colver J. Stone, Andover 

Cornelius J. Mahoney, North Andover 
John L. Smith, Barre 

John R. Healy, Hardwick 

Daniel J. Fe Hopkinton 

Fred E. oo udson 

George B. Haas, Ludlow 

Luke B B. Colbert, Marblehead 
Walter H. Southwick, Nahant 
William S. Ludden, Saugus 


Totals. 12 1657 
No answer was received from North Andover and Nahant. 
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*The fact that there were 150 Medical Examiner's reports on which an inquest would have been man- 
datory under the law before 1932, and that in only 13 cases was an inquest really needed shows that 
part =. ch. 118, eliminating the mandatory provision has saved much needless expense of money and 
judicial time. 
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REPORT 


DEPARTMENT OF INDUSTRIAL ACCIDENTS 


Of the 109,394 accident reports filed with the department during 
the year 1934, 35,217 were for injuries causing the loss of at least 
one day or one shift, called in the report of the department “‘tabu- 
latable injuries.”’ Of this latter number 1,347 cases were not insured, 
and how many of them ripened into lawsuits we do not know. 
Neither can we know how many of the remaining 33,870 cases 
would in fact have gone before our courts if they had not been 
adjusted before the Industrial Accident Board, but 231 of these 
35,217 cases resulted in death, 9 in permanent total disability, 
853 in permanent partial disability, and that 66.5 per cent of the 
remainder represent a temporary disability of more than a week. 
The Board is not a court, but an administrative commission. It 
was in part created to relieve our courts of the congestion of cases 
growing out of the relation of master and servant. In addition to 
its administrative duties, the Board, and its members, hold several 
thousands of hearings each year to determine questions of fact and 
law arising under the Workmen’s Compensation Act. 

There was paid by the various authorized insurance companies 
operating under this act the sum of $6,159,612.31 during the year 
1934 at a gross cost of $194,937.16. As there were receipts of 
$16,875.47 to be credited, the net cost to the Commonwealth was 
$178,061.69. 


Department of Industrial Accidents 
1927 - 1934 





Accident Permanent 
“Tabulated Resulting tal Partial Temporary 
Injuries” in Death Disability Disability 





64,167 
60,330 
60,195 
61,741 
50,006 
42,067 
31,769 
35,217 


of remainder 
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Compensation Cost Net Cost 
Paid by Companies to Commonwealth . i to Commonwealth 


$194,550.00 +330. $177,219.21 
228,694.59 
207 165.78 
214,907.16 
229 89 


219,557.79 





190,531.54 
023.48 508. 178,515.37 
194,937.16 875. 178,061.69 
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BOARD OF TAX APPEALS 


The state Board of Tax Appeals is an administrative tribunal, 
to which have been transferred some of the functions formerly 
imposed on the Superior Court. It came into existence on December 
1, 1930, under St. 1930, ch. 416, later amended a number of times 
and most recently by St. 1935, ch. 447. 


Summary of Real Estate Tax Appeals 


ComBINED FoRMAL AND INFORMAL PROCEDURE 








(The State, as a whole) 1931 | 1932 1933 1934 1935 


Total appeals pending at beginning of year. . 0 145 834 2,396 3,248 
Total appeals entered (net) during year 235 1,067 2,763 3,366 4,457 





Total number before Board during year 235 3,597 5,762 7,705 
Settled or withdrawn during year 59 839 1,937 3,003 


Net total to be decided by Board....... 176 2 2,758 3,825 4,702 
Appeals decided by Board during year 31 362 577 468 


Appeals pending at end of year......... 145 2,396 3,248 4,234 





Appeals from Commissioner of Corporations and Taxation 








1934 





Pending at beginning of year 27 24 
Entered during year 25 
44 
15 
34 
18 


16 




















Results of Appeals to Supreme Judicial Court 
mr ¥K: by Ree by 


| mio 


Detailed statistical tables of various courts will be found in 
Appendix B. 
Respectfully submitted, 
T. Hovey Gace, Chairman, 
FREDERICK LAWTON, 
CHARLES THORNTON Davis, 
WILFRED Bo.LsTER, 
ArTHUR W. DoLan, 
CuHar.es L. Hipparp, 
HeErRBERT B. EHRMANN, 
Francis R. Muu. 





P.D. 144 REPORT 
MEMORANDUM BY MR. EHRMANN 


The current report of the Judicial Council contains recommen- 
dations for very important changes in the administration of justice, 
principally in the direction of enlarging the civil, domestic and 
criminal jurisdiction of the district courts. I am heartily in accord 
with this movement to use the district courts to their capacity 
and to create thereby a great trial court close to the people and 
promptly responsive to their needs. Such a result, however, is not 
dependent merely upon the shifting of jurisdiction or the improve- 
ment of judicial machinery. It is perhaps a truism to say that no 
court can rise above the quality of the judges who staff it and yet 
I rather fear that this self-evident principle may be lost to view 
unless constantly kept in the foreground. I believe that a large 
portion of the bar is convinced that during the past ten or fifteen 
years merit has frequently not been the decisive factor in appoint- 
ments to the district courts. Some of the difficulty has undoubtedly 
been due to the Siamese twin handicaps of part-time service and 
inadequate salary, but probably also, occasionally, to a mistaken 
belief that the district courts are unimportant and therefore nomina- 
tions to them offer a harmless method of liquidating purely political 
obligations. Such appointments not only injure the particular court 
to which they are made and lead to a lowered public confidence, 
but tend further to discourage the many sterling citizens already 
on this bench who by their character and self-sacrifice have won the 
esteem of their respective communities. In considering the future 
of the district courts, therefore, it would seem to be vital that the 
same high standards of character and capacity should be demanded 
of its judicial appointments as have generally been recognized in 
Massachusetts as applicable to more conspicuous, but no more 
important, branches of our administration of justice. 


Herpert B. EXRMANN. 
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APPENDIX A 


Commonwealth of Massachusetts 
SUFFOLK ss. SuPERIOR Court 
NOTICE TO THE BAR 
lof June 20, 1935] 


Pre-Trial Call of List of Jury Cases for the Week Beginning 
Monday, August 26, 1935 


Commencing with the September Jury Sessions in Suffolk County 
the short list of cases for trial shall be composed exclusively of cases 
which have passed the Pre-Trial call and such other cases as may be 
added by the Justice having direction of the lists. 

All requests for continuance or delay of trial must be made at the 
Pre-Trial call. After a case has once passed to the short list from the 
Pre-Trial call no continuance shall be granted except for cause thereafter 
arising and not due to the fault of the parties or their counsel. 

The special order with respect to engagements of counsel passed by 
the Justices on April 13, 1935, to become effective September 1, 1935, 
applies to all cases on the short list, but such hardship as may be caused 
by this rule particularly to attorneys having a substantial number of 
cases may be avoided to a large extent by limiting at the Pre-Trial call 
the number of cases which pass to the short list at each Pre-Trial call. 

There will be no call of the list except the Pre-Trial call. Attorneys 
having cases on the short list will receive notice when their cases are 
reached for trial in the manner hereinafter explained. 

The first Pre-Trial call will be held daily during the week commencing 
Monday, August 26, 1935, in Room No. 220, before Gray, J. The list 
will be composed of those cases next in order at the conclusion of the 
July jury sessions, and on or about August first notice will be sent to 
each attorney having a case on the Pre-Trial List of the day and as 
nearly as possible the hour when his case will be reached. 


At the Pre-Trial call the Presiding Justice will consider with counsel— 
(1) Whether the pleadings are in proper shape; 
(2) Whether the case is then ready for trial; 


(3) Whether the issues of the case may be simplified for trial, including 
also whether agreements may be made to avoid the bringing to 
court of unnecessary witnesses, whether the number of expert 
witnessed may be limited, and other similar preliminary matters; 

(4) Whether the case may be settled with or without the aid of the 
Presiding Justice. If there is reasonable likelihood that the parties 
may arrange a settlement, the case, with the permission of the 
court, may stand over to a later Pre-Trial call instead of passing 
immediately to the short list for trial. 


From the foregoing, it will be apparent that the litigants must be 
represented at the Pre-Trial call by an attorney having full power to act 
in all matters pertaining to the case. It is entirely in order for the client 
also to be present at the Pre-Trial call. 


It is likewise necessary that the case be fully investigated as to its 
readiness for trial before the Pre-Trial call, in view of the rule above 
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stated limiting continuances on the short list to causes arising after the 
Pre-Trial call. It is also desirable that preliminary negotiations for 
settlement should be had to the same extent as if the case were about 
to be reached on the present short list. 

It should be understood that in the event of failure of parties to appear 
or be properly represented at the Pre-Trial call the Court has the same 
power with respect to non-suits, defaults, or both as it has heretofore 
exercised when a case is reached for trial. The Court expects, however, 
that this power will be sparingly used, because the great benefits that 
have been enjoyed in other places where the Pre-Trial call has been in 
operation and which may reasonably be expected here, depend upon the 
fullest co-operation between the bench and bar, and with that co-operation 
the power to non-suit and default will be practically unnecessary. 


New Method of Handling the Jury Short List in Suffolk 

As already stated there will be no call of the civil jury list other than 
the Pre-Trial call. This means that when a case passes to the short list 
from the Pre-Trial list, it is then ready for trial and will continue ready 
until actually reached. As already stated, it also means that no excuse 
for continuance will be accepted except for cause thereafter arising. 
Should such cause arise, it should be promptly brought to the attention 
of the Justice in charge of the list in the Motion Session after notice 
to the other side. Engagements of counsel likely to interfere with the 
trial of cases when reached should also be brought before the Justice in 
charge of the list after notice to the other side, in order that the court 
may fix the date within the ten-day period on which the case must be tried. 

Not later than the Friday preceding the opening of the Jury sessions 
the Clerk in charge of the list will notify counsel in the cases first on the 
list which are to be ready for trial in each of the sessions at 10 a.m. on 
the opening day. 

A sufficient number of cases to keep the sessions busy will be determined 
for each day by the Justice and Clerk in charge of the list and each of 
these cases will be entitled to receive two notices by telephone from the 
List Clerk. The day before the case is held for trial each counsel will be 
notified by the Clerk that he must have his case ready for trial the next 
day and when the case is actually reached he will receive a notice at 
least fifteen minutes before he is needed in the session. 

Since the short list is composed of cases which are actually ready for 
trial and in which the possibilities of settlement have been practically 
exhausted at the Pre-Trial call, it will be unnecessary to hold for trial 
each day the large number of cases heretofore held and for this reason 
it is expected that much time of counsel and witnesses in waiting for 
trial will be saved. 

Information about the short list and the prospect of any case on the 
list being reached for trial may be had by visiting or telephoning the 
List Clerk at his office, Room 170, Court House. He may be reached by 
calling Capitol 0351 or other numbers of which the bar will receive 
seasonable notice. He will have in his office a blackboard for each session 
on which the progress of each case will be kept up to date. 


Lists for Sessions without Jury and Jury “‘A”’ 


There will be no call of these lists except the assessment and demurrer 


oa aga will be called as heretofore on Mondays at 9.30 in the Motion 
ion. 
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Not later than Friday before the opening day of Jury “A” and Jury 
Waived sessions, the List Clerk will notify counsel in the cases which are 
to be ready at 10 a.m. on the opening day of the sessions. A sufficient 
number of cases to keep the sessions busy will be determined for each 
day by the Justice and Clerk in charge of the list and each of these cases 
will be entitled to receive two notices by telephone from the List Clerk. 
The day before the case is held for trial each counsel will be notified that 
he must have his case ready for trial the next day and when the case is 
actually reached he will receive a notice at least fifteen minutes before 
he is needed in the session. 

Counsel should promptly bring to the attention of the Justice in charge 
of the list, after notice to the other side, requests for delay or continuance 
and engagements of counsel that may require the application of the new 
ten-day rule. 

This new method of handling these lists is designed to save the time of 
counsel in attendance at calls and so far as possible to reduce to the 
minimum the amount of time spent by counsel and witnesses waiting 
to be reached and in order to accomplish these purposes requires the 
fullest co-operation of counsel in marking only cases in which trial is 
intended, in having cases ready for trial when reached and in promptly 
bringing to the attention of the court all matters which may involve 
continuances. 

Copies of all lists will be mailed to counsel as heretofore. 

The new regulations respecting the short lists will go into effect 
September 3, 1935. 


By the Court, (Gray, J.) 


Francis A. CAMPBELL, 
C 


lerk. 
June 20, 1935. 
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case is of Following Volumes Year Following Volumes 
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STATISTICAL TABLES 











of Massachusetts ENDING Cases of Massachusetts 


Cases 
before 3a. Decided Reports Ava, 31 i Reports 





charge 304 115-118 1905 186-188 
uance 418 118-120 1906 188-192 
le new 403 120-123 1907 192-196 
; 388 123-125 1908 196-199 
ime of 334 125-127 1909 199-203 
to the 

yaiting 127-129 203-206 
es the 372 129-131 206-209 
Tial is 293 131-133 209-212 
mptly 344 133-135 212-215 
avolve 374 135-137 215-218 
367 137-140 218-221 
effect 385 140-142 221-224 
399 142-145 224-228 
321 145-147 228-231 
349 147-149 231-233 
344 149-152 233-236 
321 152-154 236-239 
154-157 239-242 
157-159 242-246 
159-162 246-249 
162-164 249-253 
164-166 253-257 
166-169 257-261 
169-172 261-264 
172-174 264-267 
174-176 268-271 
176-179 271-276 
179-182 276-280 
182-184 1933 280-283 
184-186 1934 283-287 
1935 287-291 


























* Of these, one was an Answer of the Justices and four were Opinions of the Justices. During this period 
there were three cases decided in which there was filed a rescript but no opinion. 
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Municipal Court of the City ef Boston 


SMALL CLAIMS 
Summary, A.D. 1934 
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A CORRECTION. 


On page 47 of the foregoing report of the Judicial Council the 
figure at the end of the last sentence before the “Draft Act” should be 
$500, instead of $50. 


RECOMMENDATIONS OF THE JUDICIAL COUNCIL 
ADOPTED IN 1934-1935. 


Chap. 164 of the Acts of 1934, relative to the imitation of judi- 
cial process. 

This act was explained and recommended in the Eighth Re- 
port (pp. 48-49) and in the Ninth Report (p. 49). The Eighth 
Report contained descriptions of collection forms which were being 
used by some lawyers and by other persons with many of which the 
bar was familiar. As the Council said, ‘‘This sort of thing ought 
to be stopped’’. The Council expressed the belief that the act as 
drawn and finally adopted would be ‘‘largely self-enforcing’’. We 
gather from the information that has come to us from time to time 
that this prediction has been justified, to some extent at least, with- 
out any action by the courts. We shall be glad to receive informa- 
tion and copies as to any forms in use which are ‘‘drawn to re- 
semble court process’’ in order that they may be called to the at- 
tention of the court if such action appears to be called for. 

Chap. 358 of 1934 to expedite the arraignment of persons 
charged with crimes, other than capital, by permitting them to 
waive indictment proceedings. This act was recommended and 
explained in the Eighth Report (pp. 41-44) and in the Ninth Re- 
port (pp. 38-40). As to its operation, in a news report of a sit- 
ting of the grand jury for Hampden County in the Springfield 
Republican of December 17, 1935, appears the following para- 
graph: 

‘‘The new law under which defendants bound over to 
the grand jury can waive consideration of their cases before 
that body, and have them disposed of at a session of Supe- 
rior Court, prior to the time of sitting of the grand jury, 
has resulted in greatly expediting business before that body. 
It has tended to reduce the amount of business which the 
grand jury has to consider by a substantial amount, and for 
that reason this session of the body is expected to be brief’’. 


Chap. 324 of 1934, relative to entry and other fees in the Pro- 
bate Courts. 

By Resolves, Chap. 40 of 1933, the Judicial Council was re- 
quested to report on various matters relating to fees including fees 
in the Registries of Probate. The report on these probate fees ap- 
pears in the Ninth Report of the Council (pp. 57-61). Of the dif- 
ferent plans which had been submitted to the legislature in regard 
to these fees, the plan of the Judicial Council explained in that re- 
port was adopted with some modifications by the statute referred to. 
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Chap. 387 of 1934, giving the District Courts exclusive juris- 
diction of motor vehicle cases, and Chap. 268, relative to parking 
cases, were not recommendations of the Judicial Council, but men- 
tion of the general discussion of conditions which resulted in these 
bills appeared in the various reports of the Judicial Council relat- 
ing to congestion and other excessive use of criminal process with 
its incidental stigma in dealing with municipal and other regula- 
tions, which have been known in Massachusetts as ‘‘prudential’’ 
regulations rather than as criminal laws. 

Chap. 247 of 1935, procedure in the Probate Courts for inter- 
pretative judgments as to the meaning of written instruments. 

This act was recommended in the Ninth Report (pp. 44-45) 
and in the Tenth Report (p. 38). 

Chap. 358 of 1935, an act relative to probation and suspended 
sentences of persons sentenced to pay fines only. 

This act was recommended in the Ninth Report (pp. 40—41) 
and in the Tenth Report (pp. 28-29). 

Chap. 410 of 1935, exemption of wages, to the extent of twenty 
dollars for each week, from attachment. 

This act was recommended in the Eighth Report (pp. 4446), 
in the Ninth Report (p. 36), the Tenth Report (p. 39) and by Gov- 
ernor Curley in his inaugural address in 1935. 

The rule of the Supreme Judicial Court revising the form of 
summons in actions at law (See Report of the Judicial Council re- 
printed in this number (p. 21). 

The rule of the Supreme Judicial Court relative to practice by 
officials of District Courts in criminal cases (See Report of Judi- 
cial Council in this number (p. 16). 


REFERENCES TO EARLIER REPORTS OF THE JUDICIAL COUNCIL IN THE 
MASSACHUSETTS LAW QUARTERLY. 


Previous reports of the Judicial Council were reprinted in 
the QuaRTERLY for November, 1925, December, 1926, November, 
1927, December, 1928, December, 1929, November, 1930, November, 
1931, November, 1932, November, 1933 and November, 1934. The 
Eleventh Report reprinted herein has been filed with the Governor. 
Copies of all the reports of the Council (which are numbered Pub- 
lic Document 144) are obtainable at the Public Document Room in 
the State House, Boston. 


PRELIMINARY WELCOME TO THE AMERICAN BAR 
ASSOCIATION FOR THE MEETING IN 
BOSTON IN AUGUST, 1936. 


A word of welcome is extended to the members of the bar from 
other states and countries who will come to Massachusetts next 
August to attend the annual meeting of the American Bar Asso- 
ciation during the week of August 24th. 

Plans for the meeting will be announced later. 
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‘* As the Critics See It—‘ The Real American will be about the Last Person 
in the World to Enjoy Excessively Centralized Government ’. 
FEDERALISM —or States’ Riguts ?’’ 


Reproduced by permission from the New York Times, 
Magazine Section of December 15, 1935. 
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SUGGESTED OPTIONAL PROCEDURE FOR JURIES OF 
SIX IN THE SUPERIOR COURT. 


The following proposal, which has been suggested to us for 
civil eases, is printed as, perhaps, worthy of consideration by the 
bar and by the legislature. This proposal, if deemed advisable, 
would not seem to require a constitutional amendment. 

The constitutional right to jury trial is a personal right which 
may be waived or, perhaps more accurately, trial with or without 
jury is optional even in a criminal case (see Com. v. Rowe, 257 
Mass. 172; Massacnuserrs Law QuvuartTerRLy for August, 1923, 
p. 7). The whole district court system has been based on waiver, 
either by failure to appeal, or failure to remove, or by starting a 
ease in the district court. The jury-waived sessions of the Superior 
Court are based not only on express waivers but on waivers by 
failure to claim a jury trial under G. L. Chap. 231, Sec. 60, Foster 
v. Morse, 132 Mass. 354; Peirson v. Boston El. Ry., 191 Mass. 223- 
230. 

A constitutional jury in America consists of twelve men, if 
that number is insisted on, but the right to waive objection to trial 
by a number less than twelve is clearly established even on the 
criminal side of the court both in Massachusetts and in the United 
States Courts (See Com. v. Daly, 12 Cush. 82, and Patten v. U. S., 
281 U. S. 276). Such a trial by less than twelve by agreement of 
both parties to waive the larger number is, we understand, not un- 
common in the Superior Court in Suffolk County, especially when 
the supply of jurors has run short and parties wish to get ahead 
with their case. The waiver of the full number does not change 
the character of the trial. It is still a constitutional jury trial. 

The late Mr. Justice Bishop stated that he had not infre- 
quently tried cases in this way with six or eight jurors. The legal- 
ity of this practice of waiver of a full jury being thus established 
it seems to be within the legislative power of ‘‘reasonable regula- 
tion’’ with a view to more prompt and less expensive procedure, to 
provide that if a party wishes to have a trial by a full jury of 
twelve, he shall claim it specifically, and pay a jury fee of $15. or 
some reasonable sum, but that if he claims a jury but does not 
specify a trial by jury of twelve, he shall be deemed to have waived 
that number and may have a jury of six without payment of a jury 
fee. 
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One member of the bar to whom the foregoing discussion was 
submitted for comment wrote as follows: 


‘*It seems to me that you misunderstand the problem. 
Our constitution provides for a trial by jury, which is twelve 
men. It also provides for a trial by the court, which is a 
trial by a judge and litigants are entitled to choose between 
those two methods. The tribunal which you propose to set 
up is, of course, another optional method, which any one 
ean have if he wants it. My proposition is that if he says a 
jury, he is entitled to twelve, and if he says a court, he is 
entitled to a judge. If the statutes permit, he perhaps can 
ask for a judge and six men; but when he asks for a jury, 
he is entitled to a constitutional jury, not something else. 
This goes to the correctness of your argument; not to the 
desirability of letting parties proceed with less than 
twelve.’ 

Of course, if the matter were seriously considered by the legis- 
lature it would be advisable to ask for an advisory opinion of the 
justices as to the constitutionality of the plan. But we respect- 
fully submit that the comment quoted above to the proposal is not 
convineing and that the plan is clearly constitutional in accordance 
with the principles recognized both by the Supreme Judicial Court 
of Massachusetts and the Supreme Court of the United States. 

To begin with, it being established by the cases cited that a 
man may waive a jury either in a civil or a criminal case and thus 
substitute one man—the judge—to decide the facts instead of a 
jury of twelve men and a judge, and that this may be done with- 
out affecting the jurisdiction of the court in any particular, it is 
difficult to see any constitutional principle which would prevent the 
legislature from making a reasonable regulation under which a 
man should exercise his option between a jury of six and a judge 
and a jury of twelve and a judge in the same way that he now does 
between a jury and a judge alone. As long as the jurisdiction of 
the court is not affected and the right to jury trial is a purely per- 
sonal right which may be waived, there seems to be no reasonable 
ground for saying that it ean not be held to be waived in part by 
failure to specify the whole in his claim. 

The suggestion that juries of six should be provided in the dis- 
trict courts seems inadvisable, not because it could not be accom- 
plished by using the principle of waiver without a constitutional 
amendment, but because it would create in the district courts the 
same sort of congestion that has caused so much difficulty in the 
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Superior Court and would also add to the expense of juries in the 
Superior Court, the concurrent cost of juries, and all the incidental 
requirements, in 73 district courts. But the fact that juries of six 
have been frequently suggested as desirable and likely to satisfy 
many litigants, as an alternative to the judgment of one man, in- 
dicates that it is a reasonable plan within the constitutional power 
of the legislature to adopt reasonable practical regulations provid- 
ing for waiver of part of a jury while retaining the option of a 
full jury. 
As a basis for discussion, the following draft is submitted. 
F. W. G. 
Drart Act. 


Section 1. Section sixty of chapter two hundred thirty-one of 
the General Laws (Ter. Ed.) is hereby amended by adding at the 
end thereof the following sentence: 


The list of cases to be tried by juries shall be kept in 
two parts—one list of eases in which a trial by a jury of 
twelve is claimed as hereinafter provided for, and the other 
list of cases in which a trial by a jury of six is claimed as 
hereinafter provided. Unless a party who claims a jury 
trial specifies in his claim that he wishes a trial by a jury of 
twelve and pays to the clerk at the time of filing such claim 
to the use of the county a jury fee of fifteen dollars, he shall 
be deemed to have waived his right to a jury of twelve and 
to have claimed a jury of six. 

The court may in its discretion upon motion for cause 
shown, notwithstanding any such waiver, permit the trial 
of any case or of any part thereof or issue therein by a jury 
of twelve with or without payment of such jury fee. 


Section 2. The foregoing section shall take effect on the 

day of in the current 
year and shall apply to all cases not theretofore entered in said 
courts. 

As to eases theretofore entered including cases in which a trial 
by jury has been claimed, a party may within twenty-one days 
after said day of file a 
claim for trial by twelve jurors and pay to the clerk to the use of 
the county a jury fee of fifteen dollars. If such claim is not made 
and the fee paid as aforesaid, he shall be deemed to have waived 
trial by twelve and to agree to trial by a jury of six. The same 
discretionary power provided in the foregoing section shall apply 
also to such pending cases. 
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ATTORNEY’S FEES AND LIENS AND PROCEDURE 
RELATING TO THEM, WITH A PROPOSED ACT.* 


It is doubtful whether in Massachusetts today an attorney’s 
lien exists beyond such as is provided by a statute (Ch. 221, See. 
50) covering the mere taxable costs of a suit; nor is there any 
speedy remedy whereby an attorney or client can seek a determin- 
ation of the reasonableness of legal charges and expense incurred 
in litigation. The lack of a reasonable provision for security for 
such fees and expenses often leads to situations inimical to the 
interests of both attorney and client. This often results in costly 
delays to clients in procuring the fruits of their causes; attorneys 
seldom feel secure in their employment or remuneration, and 
‘‘chisellers’? can, with impunity, procure the unreasonable dis- 
charge of an attorney on the assurance to an irresponsible client 
that counsel need not be paid for services already rendered. This 
‘‘Damocles Sword’’ prompts lawyers to accede to inadequate set- 
tlements, lest lapse of time lose to them their fees. On the other 
hand unreasonable charges by attorneys are the subject of con- 
stant complaint—clients are relegated to law suits which can be 
drawn out at the attorney’s pleasure. 

In nearly every other state legislation has remedied this situ- 
ation, while Massachusetts has failed to keep step with the times, 
to the general dissatisfaction of both the publie and the legal pro- 
fession. This situation has given rise to judicial decisions and 
legislation creating and enforcing an attorney’s lien, and the fol- 
lowing discussion of such legislation and decisions provides both 
moral and legal reasons for the proposed legislation appended 
hereto. 


LIEN oF ATTORNEY. 
JUSTIFICATION FOR THE LIEN. 


It is based on the natural equity that the plaintiff should not 
be allowed to appropriate the whole of a judgment in his favor 
without paying for the services of his attorney in obtaining such 
judgment. Meidreich vs. Rank, 40 Ind. A. 393, 82 N. E. 117. 





* This study of the subject is printed for the information of the bar in view of the 
recent discussions before the legislature. Neither the Massachusetts Bar Association nor 
the Publication Committee have acted on the proposed act or the views expressed. Ed. 
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ORIGIN. 


Attorneys’ liens are of early origin and have been referred to 
as far back as 1 Douglas 238 in the case of Welsh vs. Hole wherein 
Lord Mansfield said: 


“If the attorney gives notice to the defendant not to pay till his bill 
should be discharged, a payment by the defendant after such notice 
would be in his own wrong and like paying a debt which has been as- 
signed after notice”, and at pages 101, 104 in the same report, in the 
case of Wilkins vs. Carmichael he said, “the practice ... was estab- 
lished on the general principles of justice, and that courts both of law 
and of equity have now carried it so far that an attorney or solicitor 
may obtain an order to stop his client from receiving money recovered 
in a suit in which he has been employed until his bill is paid”. 


‘*Tt was a device invented by the courts for the protection of 
attorneys against the knavery of their clients, by disabling clients 
from receiving the fruits of recoveries without paying for the valu- 
able services by which the recoveries were’ obtained’’. Goodrich vs. 
McDonald, 112 N. Y. 157, 163. 


NATURE AND DEFINITION. 


An attorney’s lien is of two kinds:—thus, the Retaining or 
Possessory Lien, and the Special or Charging Lien. 

The two liens, their nature, extent and distinguishing charac- 
teristics are pointed out in the eases; thus in Weed Sewing Machine 
vs. Boutelle, 56 Vt. 570, the court said: ‘‘The failure to distinguish 
between the two has led to an apparent, though not real, conflict 
and confusion in the decisions on this subject. By a retaining lien 
an attorney has the right to retain money or documents,—such as 
deeds, notes and other papers,—which come into his hands profes- 
sionally for collection, or other professional action, for the pay- 
ment of whatever is due him for professional services, whether 
bestowed on the particular thing retained or otherwise’’. Thus the 
lien may be maintained for the general balance due the lawyer 
from the client, as well as for services bestowed on matters con- 
cerning the res retained. 

Speaking of a Charging Lien, Morgan J., in Adams vs. Foz, 
40 Barber (N. Y.) 422, said: ‘‘This lien is totally different from 
the lien upon the papers. The lien on the judgment is confined to 
the particular suit, and the attorney can actively enforce it. The 
lien on the papers is merely a right to retain them, and applies to 
all his bills for costs.’’ It is to be noted however and the later dis- 
cussion indicates that the charging lien has been materially 
enlarged by statute and decision in the several states and now ex- 
tends, in most jurisdictions, to counsel fees as well as taxable costs 
of the suit. 











THE RETAINING LIEN. 
UNIVERSALITY. 


The retaining lien is a well established common law right and 
is almost universally recognized,’ but there is a doubt as to whether 
it exists in Massachusetts apart from the lien given by statute on 
an execution. In Baker vs. Cook, 11 Mass. 236, the court said that 
at common law an attorney has no lien upon a judgment for his 
fees and disbursements, but that he is given one by statute and 
that he still has a lien therefor on money he has collected on the 
judgment. The reporter, Tyng, in a note to Baker vs. Cook says 
that an attorney has a lien on money and proceeds of judgment 
‘*as well as on papers and documents’’, inferring thereby that the 
result would be the same at common law. However he cites only 
English cases and textbooks, and adds ‘‘the lien is general for fees, 
expenses and costs’’. 

In White vs. Harlow, 5 Gray 463 in 1855, the court said: 

‘‘How far the law, giving an attorney a lien upon the papers 
of his clients in his hands for fees and disbursements, has been 
adopted in this commonwealth is doubtless an open question. The 
statutes give him a lien upon the execution. Rev. Sts. Ch. 88, See. 
28; Ch. 97, See. 76. The statute of 1810 Ch. 84, seemed to recognize 
the existence of such lien upon the judgment. See also Getchell vs. 
Clarke, 5 Mass. 309; Baker vs. Cook, 11 Mass. 236; Dunklee vs. 
Locke, 13 Mass. 525; Woods vs. Verry, 4 Gray 357. We have not 
felt it necessary to decide the general question; for supposing the 
rule of the common law to be in force in this state, we think the 
facts, as reported, did not bring the witness within it’’. 

Again in Simmons vs. Almy, 103 Mass. 33, 35 in 1869 the court 
said, ‘‘The law which gives an attorney a lien, in some cases, upon 
the papers of his client in his hands, for fees and disbursements 
if recognized as prevailing in this Commonwealth, has no applica- 
tion here.’’ 

In Soper vs. Manning, 147 Mass. 126, 130, an attorney retained 
a draft, demanding payment of his fee as a condition of turning it 
over to his client. The client sought possession of the draft and 
damages for its retention, in a suit in equity. The court deter- 
mined the amount and validity of the attorney’s claim for fees, 
ordered them paid from a fund previously deposited in court by 
the plaintiff, and ordered the return of the draft by the attorney 
to his client. As to damage for retention of the draft, the court 
said, ‘‘There is, however, no good ground for this in view of the 
fact that the plaintiffs originally denied to him any right to the 
compensation under his contract to which the master has found 
him entitled.’’ Although no mention is made in this case of the 
term ‘‘lien’’ the question arises whether the court’s decision was 
based on this principle without discussing it, or on general equit- 
able grounds. 


1 Tedrick vs. Hiner, 61 Ill. 189. 





Sanders vs. Seelye, 128 Ill. 631, 637. 
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In Newell vs. West, 149 Mass. 520 in 1889, the court seems to 
recognize the retaining lien on money, at least, as a right to set-off, 
but it is only obiter dictum. In Blake vs. Corcoran, 211 Mass. 406, 
the court recognized the rule that a lawyer might set off his claim 
for services and counsel fees, as distinguished from attorneys’ fees 
under the statute, against money collected by him on an execution 
in favor of his client. The court said that he had no lien for coun- 
sel fees, but merely a right to a set-off. Obviously this case is no 
authority for a retaining lien on papers and documents. 

Thus, it seems to be doubtful whether an attorney has a retain- 
ing lien in this Commonwealth. But see G. L. (Ter. Ed.) Ch. 255, 
See. 32, referring to attorney’s liens. Query whether the court 
might not decide that this section is a ‘‘legislative declaration’’ 
that a retaining lien exists? Compare the situation in Dunklee vs. 
Locke, supra. It seems wise, therefore, if any new legislation is 
drawn, to give the bar such a lien in this Commonwealth, and there- 
by give it the same rights which lawyers have in other states and 
in England. 


To WHAT THE LIEN ATTACHES. 

The lien includes money collected by the attorney and also 
notes, bonds, and ordinary legal documents delivered to him by 
his client in the course of and with reference to his professional 
employment. It is immaterial that no suit was commenced,’ or that 
the fees or costs arise from matters not related to the res of the 
lien; but the attorney cannot claim a lien on public records or on 
a will.? It should also be noted that where property is intrusted to 
the attorney for a special purpose inconsistent with a claim of lien, 
no lien exists. However, if the property remains in his hands 
after the end of the transaction, he may then claim a lien. 


RIGHT TO POSSESSION OF REs. 


The attorney claiming the lien need not surrender the papers 
to anyone or allow anyone to inspect them, but the court may, if 
the papers are needed in a suit, order him to surrender the papers 
for that purpose.® 


ASSIGNABILITY. 

The retaining lien is not assignable, and an attempted assign- 
ment of the attorney’s rights or part of them defeats the lien.® 
PRIORITIES. 

A. Creditors. 


The lien is superior to the rights of the client’s creditors even 
where the creditor trustees the money in the attorney’s hands,’ 
and the lien relates back and takes effect from the beginning of the 





2 Mathot vs. Triebel, 98 A i * on 
3 Wright vs. Cobleigh, 21 Ru 
* Anderson vs. Bosworth, 15 } i "vas, os also Newell vs. West, supra. 
5 Penn. Finance Co. vs. Charleston R. Co., 52 F. 526. 
of see vs. Brown, 40 N. 511. 
Weed Sewing Mach. vs. Bossche, ubi supra; Hargett vs. McCadden, 107 Ga. 773. 
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services, and is not affected by the claims of creditors attaching to 
the clients’ interest in the property involved in the matter after 
the beginning of the services.® 


B. Assignees. 


The lien is even superior to the rights of an assignee of the 
clients’ rights who took without notice and for value,® but it ex- 
tends only to the rights of the client in the res of the lien as of the 
time of the perfection of the lien.*® 


SETTLEMENT. 


A different rule exists in Massachusetts as to settlement. 
Thus, it is held that where the client settles the matter before judg- 
ment or decree without the knowledge and consent of the lawyer, 
the latter has no lien on the proceeds of the settlement.** In many 
states, however, the lawyer is protected by statutes giving him a 
lien on the cause of action. By virtue of these statutes the lawyer 
has a lien on the proceeds of the settlement, although he cannot 
prevent the settlement. The defendant pays over the money at his 
own risk. For cases discussing and quoting such statutes see Proc- 
tor Coal Co. vs. Tye, 123 Ky. 381, 386; Kems vs. Wash. Water Co., 
24 Ida. 525; Matter of Salant, 158 App. Div. (N. Y.) 697; Stanley 
vs. Bouch, 107 Wis. 225. Even in the absence of such statutes some 
courts have withheld sanction of a settlement made without the 
plaintiff’s attorney,’* and in Massachusetts see note to Getchell vs. 
Clark, supra, on the question of whether on a collusive settlement 
the defendant is liable to the attorney for the plaintiff for the 
amount to which the attorney is entitled for fees. 

It is generally held that after judgment no action of the client 
whether by settlement or otherwise can defeat the attorney’s lien 
after it has been perfected by notice or otherwise. In re Adamo, 
151 F. 716; Bickford vs. Ellis, 50 Me. 121. In Massachusetts, the 
statutory lien of an attorney on an execution referred to cannot be 
defeated by a release given by the client to the debtor.*® 


THE CHARGING OR SPECIAL LIEN. 


At common law this lien is the attorney’s right to recover his 
taxable costs from a fund recovered by the attorney’s aid and also 
to have the court interfere to prevent or set aside assignments or 
settlements made in fraud of his right. It did not usually attach 


8 Lawrence vs. U. S., 71 F. 228. See also Thayer vs. Daniels, 113 Mass. 129. 
® Bruce vs. Anderson, 176 Mass. 161; Guliano vs. Whitenack, 30 N. Y. S. 415; 
Matter of Heinsheimer, 159 App. Div. 33. 


10 Penn. Finance Co. vs. Charleston R. Co., supra; Weed Sewing Mach. Co. vs. 
Boutelle, supra. 

 Herbits vs. Constitution Indemnity Co., Mass. 1932 Adv. Sh. 1097, 181 N. E. 723; 
Check vs. Kaplan, 1932 Mass. Adv. Sh. 1455, 182 N. E. 305; Simmons vs. Almy, supra; 
Getchell vs. Clark, supra. See also notes in 11 L. R. A. 711 and 40 L. R. A. (N. S.) 593. 
. 12 Young vs. Dearborn, 27 N. H. 324; Pleasants vs. Kortrecht, 5 Heisk (Tenn.) 694, 
696. 


13 Bruce vs. Anderson, supra. 
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until the reeovery of judgment, and then did not prevent an honest 
settlement, nor a payment to his client until the attorney has noti- 
fied the debtor of his intention to claim a lien on the judgment 
which must be in the attorney’s possession.’* The decisions in this 
country speak of it as an equitable lien, right or privilege, and 
where the res is not in the possession of the lienor it seems that the 
attorney must seek relief in equity.* As pointed out heretofore 
the lien was extended by the early English cases and now ‘‘the lien 
does not in any way depend upon possession, but rests on the equity 
of the attorney’s claim, to be repaid out of the judgment, for his 
fees and disbursements, which ordinarily constitute part of the 
judgment itself’’.1* Now it exists in this sense in most states either 
by statute or judicial decision. Thus in Massachusetts see G. L. 
(Ter. Ed.) Ch. 221, See. 50; Thayer vs. Daniels, 113 Mass. 129; 
Baker vs. Cook, 11 Mass. 236. 


CONSTITUTIONALITY OF STATUTES. 


These liens have generally been held constitutional except 
where, as in New York, a statute restricted the freedom of con- 
tract. So an act providing that ‘‘no settlement of an action for 
personal injuries wherein an attorney claiming a lien has appeared 
for the claimant shall be valid unless consented to in writing by 
such attorney or approved by the court’’, was held unconstitu- 
tional.’*’ Other cases have held that the statutes creating such liens 
are to be construed liberally in favor of the attorney in that they 
are remedial in character and aid should be given to encompass the 
object sought by the legislature.** The statutes are not retroactive 
unless they so specifically state.’ 


LIEN MAY BE CREATED BY AGREEMENT. 


An agreement that the attorney is to be paid out of the judg- 
ment recovered, in some states, operates as an equitable assignment 
of the fund pro tanto and creates a lien if that was the intention 
of the parties. See Barnes vs. Alexander, 232 U. 8. 117, 121. In 
Delval vs. Gagnon, 213 Mass. 203, it was held that a right in the 
nature of a lien enforceable in equity was created in favor of the 
attorney, where after verdict and before judgment in a conversion 
ease, the client agreed with the attorney that the proceeds of the 
judgment about to be entered on the verdict should be taken by 
the attorney for fees in that and other litigation, with the intention 
of giving the attorney a charge on the specific fund as security for 
the sum due him, there being no intimation that the agreement was 





14 Weed Sewing Mach. vs. Boutelle, 56 Vt. 570, 578; 37 Eng. L. & Eq. 470. 
15 Fillemore vs. Wells, 10 Colo. 228, 236. 
16 Wright vs. Cobleigh, 21 N. H. 339, 341. 


Di “= Y. Judiciary Law, Sec. 480; Strahlendorf vs. Long Island R. Co., 162 App. 
iv. ‘ 


18 Fischer-Hansen vs. Brooklyn Hts. R. Co., 173 N. Y. 492; Wait vs. Atchinson R. 
Co., 204 Mo. 491. 


19 Baker vs. Baker, 258 Ill. 418, 421. 
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made in bad faith. The lien is such as to take priority over a 
ereditor who sought to reach and apply the proceeds of the judg- 
ment.”° The charging lien is confined strictly to fees and costs due 
for services in the particular suit in which the judgment is ren- 
dered. But this has been extended by statute in some states to ex- 
tend for services rendered in other cases as well,”* and it can also be 
extended by agreement as in Cooke vs. Thresher, 51 Conn. 105. 


WHAT FEES COVERED BY LIEN. 


Under the English practise an attorney’s lien on a judgment 
was confined to fees and costs taxable therein but this covered the 
fees of counsel or barrister, because they have no direct relation 
with the client, but get their fees from the attorneys or solicitors 
who collect from the client. Except in Massachusetts and Rhode 
Island the practise of taxing attorneys’ fees as costs has generally 
been abolished and by statute and judicial decision the lien in ques- 
tion has been extended to cover fees due to an attorney by contract 
or under a quantum meruit (6 C. J. 771). 

In Massachusetts today, the lien exists only for fees allowed in 
the bill of costs. G. L. Ch. 221, See. 50 (Ter. Ed.). Thus distin- 
guishing attorneys’ fees from counsels’ fees. Turner vs. Wood- 
ard, 259 F. 737—and the lien does not exist for general counsel 
fees.22. The evolution of the rule that the lien extends only to at- 
torneys’ fees taxable as costs is very unsatisfactory from a legal 
and logical point of view and it will be noted that nowhere in the 
decisions is any reason given for this construction—not even an 
historical reason. In Massachusetts at common law an attorney has 
no lien on the eause for his fees or disbursements, either before or 
after judgment. 

In Getchell vs. Clark, 5 Mass. 309 (decided 1809) there was a 
finding in favor of the plaintiff by a referee’s report. Thereafter 
and before judgment the parties settled the dispute and the plain- 
tiff gave the defendant a release. Then the plaintiff’s attorney 
moved that the report be accepted and judgment entered on it to 
secure his fees. The court denied the motion because ‘‘ before judg- 
ment, it was very clear that the plaintiff might settle the action, 
and discharge the defendant, with or without the consent of his 
attorney, who had no lien on the cause for his fees; that after judg- 
ment, if the plaintiff released the judgment to the defendant, the 
law had provided no remedy for him, but an action against his 
client’’. Shortly thereafter St. 1810, Ch. 84, impliedly gave him a 
lien upon the judgment and execution for his ‘‘fees and disburse- 
ments’’. This statute concerned the setting off of one execution 
against another and provided that this could be done but same shall 
not affect the lien ‘‘which any attorney may have for his fees’’. 





2° See also Boyle vs. Boyle, 116 Fed. 764; Newell vs. West, 149 Mass. 520. 
™ Fillemore vs. Wells, 10 Colo. 228; Cheshire vs. Des Moines R. Co., 153 Ia. 88. 
22 In re Redmond & Co., 17 F. (2nd) 501. 
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In Baker vs. Cook, 11 Mass. 236 (1814), the court referred to 
the lien as one for ‘‘fees and disbursements’’ and held that ‘‘at 
common law an attorney has no lien on a judgment—for his fees 
or disbursements. But the statute certainly gives one. The (at- 
torney) thus had a lien on the plaintiff’s judgment—for his fees 
and necessary disbursements’’. Held also that counter executions 
could not be so set off as to defeat an attorney’s lien. Note that 
nothing in this case limits the lien for attorneys’ fees to those tax- 
able as costs. The court in Dunklee vs. Locke, 13 Mass. 525, said 
that the statute referred to ‘‘amounts to a legislative declaration 
that such a lien exists, and it must be recognized’’. Our present 
statute, Ch. 221, See. 50, of course sets out such a lien in clear lan- 
guage. 

These earlier cases in this jurisdiction merely referred to the 
lien as one for ‘‘fees and disbursements’’ but in 1839, in the case 
of Ocean Insurance Co. vs. William Rider, 22 Pick. 210, the pre- 
cise question concerning what fees were covered by the lien was in 
issue. The argument of counsel is worth referring to as it points 
out that in the previously decided cases the ‘‘fees and disburse- 
ments’’ referred to in the statute were in no way restricted. The 
attorney argued that ‘‘In England the attorney has a lien for the 
fees paid by him to the barrister, and that the word ‘‘attorney”’ is 
used by the legislature for attorney and counsel, and the intention 
is to protect . . . all that is reasonably charged and expended by 
the person prosecuting the suit for the party, and not merely the 
taxable costs’’. See cases cited. The court however, without as- 
signing reasons, said ‘‘ We think the statute does not refer to coun- 
sel fees, but only to taxable costs . . . this view of the question, 
we believe, is in conformity to the practice’’ 


Frees As TAXABLE Costs. 


The ease of Fuller vs. Trustees of Deerfield Academy, 252 
Mass. 258, contains as good a discussion of this question as can be 
found in the state. In this case a motion to amend a bill in equity 
was allowed on condition that the plaintiff pay a certain amount 
to attorneys for the defendant as fees for services rendered in the 
litigation for the benefit of the clients whom they represented. The 
sum involved was imposed as terms and not as taxable costs, but 
the court discussed the latter question in full detail and Chief Jus- 
tice Rugg says, ‘‘A nominal counsel fee is allowed as an item of 
taxable costs in civil causes. G. L. Ch. 261, See. 23. Ordinarily, 
no other attorney’s fee is allowed . . . taxable costs are in con- 
templation of law full indemnity for expenses of a party who is 
successful in a suit between party and party whether at law or in 
equity. Newton Rubber Works vs. DeLas Casas, 182 Mass. 436; 
Rowland vs. Maddock, 183 Mass. 360 at 365; McIntire vs. Mower, 
204 Mass. 233 at 237. It cannot be thought that the power to im- 
pose terms as a condition of allowing an amendment of pleadings 
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conferred in G. L. Ch. 231, See. 5, authorizes the imposition of 
terms in excess of what could under any circumstances be ‘‘in- 
cluded in taxable costs’’. The chief justice points out, however 
(at p. 262), that in numerous instances the power in the courts to 
award counsel fees in excess of those included in taxable costs has 
been made the subject of statutory regulation as in ‘‘The power 
to award counsel fees in contested will eases, G. L. Ch. 215, See. 45, 
and eases cited; counsel fees in divoree and separate maintenance 
proceeding, G. L. Ch. 208, See. 17, Ch. 209, See. 33, and cases cited ; 
in trustee process counsel fees to trustee G. L. Ch. 246, Sec. 68 and 
cases cited; counsel of a guardian ad litem, G. L. Ch. 240, See. 9”’ 
‘*Even the words ‘costs and expenses’ in a statute have sometimes 
been held not broad enough to include counsel fees’’. See exten- 
sive review of cases by Hammond J. in Sears vs. Nahant, 215 Mass. 
234. And in Blake vs. Corcoran, 211 Mass. 406, the court, citing 
the three early cases before mentioned, as authority, stated that the 
attorney had no lien for counsel fees. (Getchell vs. Clark, Baker 
vs. Cook, Ocean Ins. vs. Rider.) The eourt gives no further rea- 
sons for this rule but takes it for granted that this is the law. 

There would thus seem to be ample precedent for providing 
by statute that the amount of counsel fees properly to be awarded 
be determined, at least, by the court having jurisdiction of the 
cause and it is but a short step to follow the rule obtaining in other 
jurisdictions giving such power to courts other than those in which 
the original cause was determined.** The application of the Eng- 
lish rule to practice in this country would seem to be unsound, in- 
asmuch as it is based on the difference between the attorneys or 
solicitors and barristers in England. The distinction between Eng- 
lish and American practise which militates against such restriction 
of the lien is best expressed by the court in the case of Friselle vs. 
Haile, 18 Mo. 18, 20, where it is said: 


“Attorneys and counsellors at law in Missouri are not to be con- 
founded with the mere attorney and solicitor in England. These last 
are recognized officers of the court, and are entitled to fees for the serv- 
ices performed by them in the same manner as the clerks of our courts 
of record. Attorneys at law, in our courts ... look to contracts 
made with their clients for remuneration for services ‘rendered. If they 
receive the money of those who employ them, they may retain their fees, 
just as any other bailee may retain, for services rendered in its care, 
the subject of the bailment. Hence the learning in the English books in 
relation to the liens of attorneys, has no application, or an extremely 
limited one, under our system of laws” 


It seems also that an attorney should be entitled to a lien for 
any legitimate expense incurred by him in the prosecution of an 
action and should not be limited to the taxable items of costs and 
disbursements. The decisions in other states are typified by the 
statement in McDougall vs. Hazelton Tripod-Boiler Co., 88 F. 217, 
225, where it is said, “the labor and 1 money expended ar are e equally 





23 See Jil. Rev. Stat., 1921, Ch. , See. 
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the property of the lawyer, and alike necessary to the prosecution 
of the suit. In substance they are intrinsically connected— 
the service and the expenses incurred in rendering it’’. 


NOTICE. 


In some states actual notice of the lien is sufficient even 
though a statute required the notice to be filed with the clerk or an 
entry to be made on the judgment book. The court in Porter vs. 
Hanson, 36 Ark. 591, 604, says ‘‘The object of the statute was to 
protect those who in good faith and without notice make payment 
on the judgment’’. The rule varies in different states. In Maine, 
knowledge that an attorney has been employed in the suit is suffi- 
cient notice of his lien, Gammon vs. Chandler, 30 Me. 152. In 
Minnesota by Rev. L. 1905, See. 2288, subdivision 3, an attorney 
has a lien on the cause of action of his client from the time of the 
service of the summons. No other notice is necessary. As to notice 
to an assignee of the client, see Heartt vs. Chipman, 2 Aiken (Vt.) 
162, where the court says ‘‘it is more reasonable to require the as- 
signee, who takes the demand subject to the same equity, and in no 
better condition than it was in the assignor’s hands, and who 
knows, or is presumed to know, the law as to the attorney’s lien, to 
make the necessary inquiry before he takes the assignment, and 
notice to him from the attorney, which must frequently be imprac- 
ticable, is not necessary.’’ 

In Iowa the court, in Smith vs. Chicago R. Co., 56 Ia. 720, held 
that under the statutory provision there obtaining, notice of a lien 
given at the institution of a suit is effective to entitle the attorney 
to a lien against the defendant in the suit for any amount which 
may become due to the attorney from his client for his professional 
services, and the adverse party in making settlement with the client 
without consulting his attorney becomes liable for the amount of 
the attorney’s fees actually due. See Iowa Code Sec. 321—under 
which a single notice that a lien is claimed is sufficient to cover all 
services rendered and to be rendered whether before or after serv- 
ice of the notice. Smith vs. Chicago R. Co., supra. 


LIEN ON CAUSE OF ACTION. 


By statute in some jurisdictions, an attorney has a lien upon 
his clients cause of action, claim or counterclaim, which attaches 
to a verdict, report, decision, judgment or final order in his client’s 
favor, and the proceeds thereof.** The effect of such a provision as 
to an attorney for the plaintiff is 


(a) he has a lien from the commencement of the action, upon 
his client’s cause of action or claim; 

(b) such lien attaches to the verdict, report, decision, judg- 

ment, or final order in his client’s favor ; 











** New York Code Civ. Proc., Sec. 66—Matter of Albers Realty Co., 140 App. Div. 
we 6&5, Fe. 








92 


(c) being conferred upon the cause of action, it is not lost by 
a settlement of such cause of action ; 

(d) it attaches to the proceeds of such action, although the 
action never reaches a verdict, ete. 


The states which provide attorney’s liens for fees universally 
hold that a client cannot, by discharging an attorney, deprive him 
of his lien, unless the discharge is for good cause. 


ACTIONS Ex DELICTO. 


Where the statute provides for an attorney’s lien, without 
specifically confining it to causes of action arising ex contractu, it 
seems that the lien exists upon a cause of action arising ex delictu 
and for unliquidated damages, as well as in other cases.2> In many 
states, an attorney is given by statute a lien upon his client’s cause 
of action which attaches to the proceeds of a judgment in whoseso- 
ever hands they may come.** The lien extends to whatever form 
the client’s cause of action may assume and enables the attorney to 
follow the proceeds into the hands of third parties without regard 
to any settlement before or after judgment. Thus any property 
right which the judgment protected, secured or enforced may be 
ealled the proceeds of the judgment and is subject to the lien.” 


ENFORCEMENT. 


An attorney may apply to the court to establish his lien on the 
theory that until a judgment is fully exeeuted, the court retains 
jurisdiction of the subject matter and the parties for the purpose 
of hearing any motion affecting such judgment.** A dispute as to 
the amount of the fees does not prevent an independent action by 
summary process to enforce this lien, but it seems that a motion is 
all that is necessary.”® 

The attorney may intervene in the original case to secure his 
lien.*° In such eases both plaintiff and defendant should be joined 
in the petition and they should have opportunity to file answers 
and join issue as in any other ease. The court, on application of 
the attorney, may issue an order restraining the judgment debtor 
from paying the money to the plaintiff until the attorney’s lien is 
satisfied.*! 

2 Miller vs. Houston, 27 Colo. A. 89; Standidge vs. Chicago R. Co., 254 Ill. 524; 
Astrand vs. Brooklyn Hts, R. Co., 53 N. Y. S. 294. But see Wood vs. Andres, 5 Bush. 
(Ky.) 681, where a similar statute was held not applicable to torts. 6 C. J. 779. 

%*N. Y. Code Civ. Proc., Sec. 66; Texas vs. White, 10 Wall. (U. S. 483). See Jowa 
Code, Sec. 321, giving attorney a lien on the money due from the adverse party. Gibson 
vs. Chicago R. Co., 122 Iowa 

2 Matter of Jones, 136 N. Y. S. 819. 

3% Dahlstrom vs. Featherstone, 18 Ida. 179; Gist vs. Hanley, 33 Ark. 233; Fillemore 
vs. Wells, 10 Colo. 228; Radley vs. Gaylor, 98 App. Div. (N. Y.) 158; Adams vs. Fox, 40 
Barb. (N. Y.) 442. 

22? Commercial Tel. Co. vs. Smith, 10 N. Y. S. 433; Goodrich vs. McDonald, 112 N. Y. 
157; Brown vs. Bigley, 3 Tenn, Ch. 618. 

30 Patrick vs. Leach, 17 Fed. 476; Wéeicher vs. Cargill, 86 Minn. 271. 


™ Collins vs. Hathaway, 6 F. Case, No. 3,014; Young vs. Dearborn, 27 N. Y. 324; 
Creighton vs. Ingersoll, 20 Barb. 541. 
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In New York an attorney with client’s money in his possession 
has a right to a summary hearing by the court to establish the ex- 
istence and amount of his lien by petition or motion.*? In Loaners 
Bank vs. Nostrand, 53 N. Y. super. 525, a sheriff was stayed from 
paying the proceeds of an execution sale to the plaintiff’s assignee, 
until the amount of the attorney’s fees could be ascertained. 

In some states an attorney’s lien upon real property is en- 
forced as is a foreclosure of a mortgage.** 

It has been held in many jurisdictions including Massachu- 
setts that since an attorney is regarded as having an equitable as- 
signment of a judgment to the extent of his lien, he can proceed 
in the name of his client, to collect the judgment to the extent of 
his lien.** In Woods vs. Verry, 14 Mete. 357, Shaw C. J. held an 
attorney lawfully possessed of an execution in favor of his client, 
may enforce his statutory lien thereon for fees and expenses by an 
action on the judgment in the name of the client, for ‘‘when a 
party has by law a lien on a chose in action, as he cannot have a 
manual possession, actual or constructive, which is necessary to 
secure a lien on a chattel, the law gives him the necessary means of 
making good his lien and that is, in eases like the present, an action 
in the name of the judgment creditor which the debtor cannot de- 
feat’’. 

The lien extends to all provisional remedies and securities 
given after the commencement of the action. Thus to bail bonds, 
appeal bonds, replevin bonds, and even to arrest of a debtor. Thus 
in Crouch vs. Hoyt, 30 N. Y. S. 406, the court refused to allow the 
debtor to be discharged from arrest even though the plaintiff was 
agreeable, against the objection of the attorney whose lien for fees 
had not been paid. Some jurisdictions have given the attorney the 
right to maintain an appeal from a decision against his client, so 
that he may try for a more favorable decision and thus have a 
chance to enforce his lien.*® This is true in most instances where 
there is fraud on part of his client in permitting a decision unfav- 
orable to himself, in order to defeat the attorney’s lien. 

Some jurisdictions permit the attorney to enforce the lien by 
an original suit in his own name, in equity. In Brown vs. Morgan, 
163 Fed. 395, 399, the court said: ‘‘If the attorney is to be re- 
garded either as the equitable assignee of the judgment to the ex- 
tent of the amount of his unpaid compensation for recovering the 
same, or as the equitable owner to the extent of his lien—in either 





% Judiciary Law, Sec. 475 (Consol. L. 1909, Ch. 30). In re King 168, N. Y. 53; 
Corbit vs. Watson, 85 N. Y. S. 125, where the amount of the lien is disputed on a sum- 
mary hearing, the court in these jurisdictions may refer this point to a referee for deter- 
mination and at such hearing all facts are considered, such as agreement for fees, 
quantum meruit, if no agreement, etc. 


33 See Moss vs. Strickland, 138 Ga. 539. See 6 C. J. 795. 

Gammon vs. Chandler, 30 Me. 152; Tarver vs. Tarver, 53 Ga. 43; Newbert vs. 
Sena, 50 Me. 231; Smoot vs, Shy, 159 Mo. A 126; Steward vs. Biddlecum, 2N. Y. 
103. 


% Counsman vs. Woodman of Amer., 69 Nebr. 710, 715. See also 6 C. J. 796. 
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ease the judgment creditor is a trustee of the attorney to that ex- 
tent, and equity is the proper forum in which to enforce the lien.’’** 

The courts have gone so far as to permit an attorney to con- 
tinue a suit already commenced, for the purpose of ascertaining 
and enforcing his lien in the situation where the client has settled 
and the result would otherwise be to deprive the attorney of his 
fees and costs. ‘‘It was a device of the courts and not of the legis- 
lature, and sprang from the necessity of providing some remedy 
against fraudulent settlements.’’*’ It is necessary in such case to 
move to vacate a satisfaction if it is on the records—the suit is then 
continued in the client’s name, on the merits and the attorney must 
establish client’s right to recover.** This cannot be done in divorce 
courts however.*® 

A statute can give the attorney the right to establish his lien 
at law rather than in equity. Standidge vs. Chicago R. Co., 254 
Tl. 524. 

By statute an attorney’s lien may be determined and enforced 
by the court on the petition of either the attorney or the client. 
N. Y. Code Civ. Proc. Sec. 66, Judiciary Law Sec. 475. 

An attorney may proceed against both client and adverse 
party to enforce his lien and he need not first exhaust his remedy 
against his client. Oishei vs. Met. St. R. Co., 97 N. Y. S. 447. 

All persons interested are necessary and proper parties to the 
action by the attorney to enforce his lien. Coomb vs. Knox, 28 
Mont. 202. 

The judgment for the lien usually runs against the client and 
an alternative judgment against the other defendant that he pay 
if the account is not collectible from the client. Dolliver vs. Am. 
Swan Boat Co., 65 N. Y. S. 978, as to dissolution of liens generally. 
See G. L. Ch. 255, See. 32, et seq. 

Retaining Liens at common law cannot be actively enforeed— 
it is the mere right to retain the papers and is valuable to the at- 
torney only to the extent that such retention will embarrass the 
client. Thus he cannot, of course, sell the papers. Thompson vs. 
Findlater, 156 8. W. (Tex.) 301. But if the client applies to the 
court to compel the attorney to turn over the papers, or in a suit 
by the attorney to recover compensation, the court may ascertain 
the extent of the lien and enforce it. Soper vs. Manning, 147 Mass. 
126; Lesznyky vs. Merritt, 9 Fed. 688. 6 C. J. 803. 


DISCUSSION OF THE PROPOSED ACT FOR MASSACHUSETTS SUBMITTED 
HEREWITH. 


In the appended draft act provision is made for a summary 
hearing to determine the extent and validity of attorneys’ liens. 








% Meighhan vs. Amer. Grass Twine Co., 154 Fed. 346, and cases of Davidson vs. 
LaPlatu County, 26 Colo. 549; Koons vs. Beach, 147 Ind. 137; Martin vs. Harrington, 57 
Miss. 208; Fischer-Hansen vs. Brooklyn Hts. R. Co., 173 N. Y. 492; Heartt vs. Chipman, 
2 Aik (Vt.) 162. 

% Fischer-Hansen vs. Brooklyn Hts. Ry. Co., 173 N. Y. 492, 499. 

3% Twiggs vs. Chambers, 56 Ga. 279; Pickard vs. Yencer, 21 Hun. (N. Y.) 403. 

3° Chastain vs. Lumpkin, 134 Ga. 219. 
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By this provision it is sought to remedy to some extent the evils 
mentioned in the introduction to this discussion by eliminating 
costly and long drawn out proceedings in determining the rights 
of attorney and client. The court in the case of Long vs. Charles 
George, 1935 Mass. A. S. 959, 961, in discussing a hearing under 
the provision of General Laws providing a method for discharge 
of attachments discussed the summary hearing in detail. 


“The order discharging the attachment did not fail to be conclusive 
on the parties thereto because a decision after only a ‘summary hear- 
ing’. That proceedings (for discharging attachments) are character- 
ized as ‘summary’ does not necessarily prevent decisions therein being 
conclusive adjudications with respect to matters within the scope of the 
proceedings. Compare G. L. (Ter. Ed.) Ch. 239. Edwards vs. Columbia 
Amusement Co., 215 Mass. 125. The reasons for holding decisions in 
summary proceedings not conclusive upon the same parties in other 
cases are that such proceedings do not permit full hearings on the 
merits and are not reviewable by an appellate court. See Freeman on 
Judgments (5th Ed.) Sec. 667-668, 843-845. See also McCarthy vs. 
William H. Wood Lumber Co., 219 Mass. 566, 569. These reasons are 
not applicable (here). Nothing in the statute—or in the nature of the 
proceedings authorized thereby precludes full hearings on the merits of 
the questions involved. ...A speedy or summary hearing does not 
imply an inadequate hearing. 

Compare G. L. (Ter. Ed.) C. 248, Sees. 4, 15. 

. . . Nor does the absence of a provision for a jury trial indicate 
that a full hearing is not contemplated. .. . the plaintiff in an action 
in which an attachment is made is not entitled to such a trial (jury) 
on the issue of his right to an attachment lien, even if the ownership 
of the property attached is thereby drawn in question (Shea vs. Peters, 
230 Mass. 197, 200, 201, see Stockbridge vs. Mixer, 215 Mass. 415, 418)”. 


Relative to that paragraph in the proposed legislation provid- 
ing for abatement of the action in the district court in the event 
of suit being brought in the equity court, Mutual Life Insurance 
Co. of New York vs. Theresa J. Royal, 1935 A. S. 1943 at 1944 is 
cited. This was an action at law wherein the defendant filed an 
answer in abatement setting up the pendency of a suit in equity. 
The answer in abatement was overruled, but the language of the 
court indicates that provision for abatement in the situation men- 
tioned in the proposed legislation would be proper for as Rugg 
C. J. stated: ‘‘The plea in abatement was properly overruled. 
The pendency of a suit in equity is not usually sufficient ground 
for sustaining a plea in abatement to an action at law. This is 
especially true where the plaintiff in each case is not the same.”’ 

Accordingly in order to avoid proceedings in two courts the 
following draft act provides for abatement. 

I wish to express appreciation of the assistance which I have 
received in the preparation of this paper from George Goldberg, 
Esq., of the Boston bar. 


SAMUEL MELINE. 
53 State Street, Boston. 
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DRAFT ACT RELATIVE TO ATTORNEYS’ FEES AND 
LIENS AND PROCEDURE RELATING THERETO. 


Chapter 221 of the General Laws is hereby amended by strik- 
ing out section fifty and inserting in place thereof the following 
three sections: 

Section Fifty. 

On petition of any of the parties interested, courts having 
jurisdiction in equity shall determine the validity and amount of 
the liens mentioned in Section Fifty A and Section Fifty B and 
shall enforce the same by appropriate decree. 

Any district court in the judicial district where any respondent 
lives or has an usual place of business, on petition of any party in 
interest shall on not less than seven days nor more than fourteen 
days notice to the respondent, in a summary proceeding, wherein 
a full hearing on the merits shall be had, adjudicate the validity 
and amount of the lien. Such adjudication shall be conelusive evi- 
dence of the amount and validity of the lien subject to proceedings 
for review on questions of law by the appellate division of said 
court in accordance with rules to be made as other rules are made 
for the respective district courts. Such petition shall be abated if 
at any time before adjudication a petition is filed in any court 
having jurisdiction in equity as hereinbefore provided. 


Section Fifty A. 


Attorneys shall have a lien upon all claims, counterclaims, de- 
mands and causes of action, including such as are for unliquidated 
damages, which may be placed in their hands by their clients for 
suit or prosecution, or upon which suit or action has been insti- 
tuted or services rendered, for the amount of any expenses, dis- 
bursements and fees which may have been agreed upon by and be- 
tween them, or, in the absence of such agreement, for expenses and 
disbursments and a reasonable fee for the services of such attorneys 
rendered or to be rendered for their clients on account of such 
suits, claims, counterclaims, demands or causes of action. Pro- 
vided, however, such attorneys shall give notice in writing to the 
party against whom their clients may have such suits, claims, coun- 
terclaims, demands or causes of action, or to such party’s attorney, 
agent or insurer, of his employment as attorney therein, but where 
such party, his attorney, agent or insurer has actual notice of the 
employment of the attorney such notice will be sufficient, and 
where an action or proceeding is commenced or an answer contain- 
ing a counterclaim is filed, the attorney who appears for a party 
has such lien without other notice. 

Such lien shall be superior to the rights of others which attach 
subsequent to the time such lien attaches, but, shall not prevent 
the payment in good faith and without notice, of such claim, coun- 
terclaim, demand or cause of action. Such lien shall attach to any 
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verdict, judgment, execution or decree and to any money or prop- 
erty which may be recovered, by settlement or otherwise, on ac- 
count of such suits, demands, claims, counterclaims or causes of 
action, and to the proceeds thereof in whosesoever hands they may 
eome, and shall not be affected by the discharge of the attorney 
having such lien. 

The lien herein provided shall not be limited to such fees, ex- 
penses, and disbursements as are allowed in the bill of costs but 
shall also extend to all reasonable attorneys’ and counsel fees and 
all reasonable expenses and disbursements charged or incurred in 
the proseeution of such claims, counterclaims, demands or causes 
of action. 


Section Fifty B. 

An attorney has a lien for a general balance of reasonable 
compensation for services rendered as attorney or counsellor at law 
and for expenses and disbursements connected with the perform- 
ance of such servicés upon any papers or moneys of his client which 
have come into his possession in the course of his professional em- 
ployment. 


EpiroriAL Nore. 


The subject of liens has caused considerable discussion before 
the legislature in recent years, particularly since the depression 
set in, and there have been bills before that body not only in re- 
gard to lawyers’ liens, but for the purpose of creating liens for 
doctors, hospitals, nurses and others. A bill to provide a lien for 
hospitals was referred to the Judicial Council several years ago by 
the legislature with a request for a report and the matter was dis- 
cussed in the seventh Report of the Council (pages 36-37). Dur- 
ing the last two sessions of the legislature, there was an active 
movement in favor of various measures to create a lien for doctors 
as well as hospitals or for other methods of protecting their inter- 
ests. The doctors’ difficulties were discussed in the MASSACHUSETTS 
Law QuarTERLY for May, 1934 (pp. 43-44). A serious part of the 
doctors’ difficulties arise from the way some of them are treated 
by some lawyers, who retain the amount of the doctor’s bill when 
settling with the client and then fail to pay it over. As suggested 
in the QUARTERLY above referred to, ‘‘A lawyer who collects the 
amount of a hospital or a doctor’s bill and does not pay it should 
be summarily dealt with under G. L. Chap. 221, S. 51, which might 
be made more effective by a rule of court providing a direct pro- 
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cedure by the hospital or doctor in the name of the client. When 
the client himself ‘‘welshes’’ the hospital or doctor is simply in the 
position of any other ereditor. The state can hardly be expected 
to provide first mortgages for all ereditors.’’ 

As to a lawyer’s lien, as pointed out in Mr. Meline’s article, 
there is a considerable amount of legal history on the subject and 
a lawyer’s services, when needed and properly rendered, contribute 
so directly to the result that the law in other jurisdictions appears 
to have provided the lawyer with more protection than is provided 
in Massachusetts. The history of the statutes and decisions in 
Massachusetts raises the serious question whether the present 
statute should not be amended. 

If this is done, however, the first part of Mr. Meline’s draft 
statute providing some summary remedy, not only for the lawyer, 
but for the client, also, should be seriously considered, for as Mr. 
Meline points out in his opening paragraph, the problem of unrea- 
sonable charges by attorneys is the subject of constant complaint, 
as grievance committees well know, and there should be some sum- 
mary proceeding in which such complaints could be heard on ap- 
plication either of the client or the lawyer. F. W. G. 


SHOULD WITNESSES BE EXCLUDED WHILE OTHER 
WITNESSES TESTIFY ? 
The Editor has received the following communication from a 
member of the bar: 


*‘It has been my experience in a number of cases that 
when witnesses are permitted to remain in the court room 
during the testimony of others, it consciously or uncon- 
sciously affects the veracity both of the testimony and the 
witnesses. I have personally known of instances when wit- 
nesses have testified to matters to which they had no or in- 
complete knowledge, having taken their testimony almost 
verbatim from the preceding witnesses to whom they had 
listened. I have in mind a recent case in which a defendant 
in a criminal matter called two witnesses to testify in his 
behalf immediately after he himself had testified. One of 
these corroborative witnesses had absented himself tempo- 
rarily from the court room for a smoke while the defendant 
had testified and it was most astounding to notice the dis- 
crepancy between the two corroborative witnesses. The one 
who had been present in the court room verified almost ver- 
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batim the testimony of the defendant; the other witness who 
was absent, floundered around, didn’t remember and only 
upon leading questions was any real testimony obtained 
from him. 

Without any question, this must be a matter which has 
been discussed by attorneys and bar associations for some- 
time although if such is a fact, it has never happened to 
have been brought to my attention. It seems to me, how- 
ever, to be such a pressing need that I am glad of this op- 
portunity to lay it before you and request your reaction to 
it. In my belief, it would be a great stride forward in the 
proper administration of justice. 


Very truly yours,’’ 


EpiroriAL Note. 


The courts now have discretionary power to exclude witnesses. 
The question raised by the foregoing letter is whether this power 
should be used more often. There seem to be two sides to that 
question but it may be worthy of serious consideration by experi- 
enced judges. F. W. G. 


INFORMATION FOR LAWYERS WHO ADVISE AS TO 
CHARITABLE GIFTS AND LEGACIES. 


The Editor has received the following information from Ripley L. 
Dana, General Chairman of the Community Fund Campaign. 

The Community Federation of Boston was incorporated in May, 
1935. Mr. Charles Francis Adams is its president. Forty representa- 
tive men and women of Boston comprise its Board of Directors. Its pur- 
pose is to finance the needs of the one hundred hospitals, settlements, 
family welfare units, child guidance and character building organiza- 
tions, and other Boston welfare and social agencies which are included 
in its membership. 

The headquarters are at 70 Federal Street, Boston (telephone 
Hubbard 8600). 








100 


AN INFORMATION FILED IN THE SUPERIOR COURT BY 
THE PRESIDENT AND THE SECRETARY OF THE 
MASSACHUSETTS BAR ASSOCIATION IN OPPOSI- 
TION TO A PETITION FOR REINSTATEMENT. 


In the QUARTERLY for May, 1935 (pages 49-52), two informa- 
tions, one in connection with a proceeding relative to unauthorized 
practice and the other in opposition to a petition for reinstatement, 
were printed, with the names of the individuals involved omitted, 
for the information of members of the Massachusetts Bar Associa- 
tion, in order that the position taken in these matters by officers of 
the association may be clearly understood. For the same reason, 
the following information in opposition to another petition for re- 
instatement is printed with the name of the individual omitted. In 
this case, Judge Pinanski made an order, which might well have 
been adopted as the regular practice in such cases many years ago, 
referring the matter to the Board of Bar Examiners for investiga- 
tion and report. The board filed an unanimous report, signed by 
all the members of the board, in which, after finding and reciting 
the facts, they concluded as follows: 


‘‘The Board of Bar Examiners is unable to recommend 
the petitioner’s reinstatement. He apparently made a bad 


start in . Nothing specific concerning his con- 
duet in prior to the transaction which gave rise 


to the indictment has been called to our attention. It is 
however quite inconceivable to us that such an indictment 
would have been found against an attorney otherwise of un- 
questioned reputation. We feel that a conviction on such 
an indictment permanently ended his usefulness as a prac- 
ticing attorney even though he has now lived down the dam- 
age to his reputation resulting from it. He is entitled to 
commendation and encouragement for so doing but not for 
that reason to reinstatement to the bar where this record of 
breach of trust will prove a detriment both to himself and 
to the bar. 

‘Then in view of the recently adopted rule of the Su- 
preme Judicial Court requiring a re-determination by this 
board of the legal qualifications of applicants for reinstate- 
ment after disbarment, we do not feel that such qualifica- 
tions ought to be presumed in this case after the petitioner 
has been fifteen years out of the bar. We do not feel how- 
ever that we ought to request the petitioner to submit to a 
law examination without express direction of the court. 

‘‘The board feels obliged to recommend to the court 
that this petition be denied.”’ 
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Copy of this report, together with copy of the petition for re- 
instatement and other papers on file with it, was sent, by direction 
of the court, to the secretary of the Massachusetts Bar Association. 
Thereafter, the information hereinafter printed was filed and two 
county bar associations were notified of the date of the hearing 
and supplied with a copy of the petition and report of the Board 
of Bar Examiners and other papers on file at the request of the 
court. 

The petition in the ease was as follows, the names being 
omitted : 


“PETITION FOR REINSTATEMENT. 


Respectfully represents 

of in said county, formerly of 
in the county of in 

said Commonwealth, that on a day certain, to wit the seven- 
teenth day of May, A.D., 1920, he tendered to this Honor- 
able Court his resignation of his right to practice law and 
his resignation from the Bar of the Commonwealth, which 
resignation was accepted by this Honorable Court; 

That sinee that day he has not practiced law or acted 
as a member of the bar either directly or indirectly ; 

That he has conducted himself as an upright and honest 
citizen ; 

That he is of good moral character ; 

WHEREFORE he prays this Honorable Court to rein- 
state him in his right to practice law and as a member of the 
bar of this Commonwealth. 


The above petition and its allowance 
is approved by me X Justice Superior Court.’ 


As the petition for reinstatement carried a signed approval by 
the justice of the Superior Court before whom the petitioner had 
been tried and convicted in 1919, we quote the passage from the 
report of the Board of Bar Examiners relative to the judge’s rela- 
tion to the case: 


‘“‘On December 17, 1918, the petitioner was indicted 
jointly with one for larceny of 
$1,600. in bonds of the United States, the property of one 

. On this indictment the peti- 
tioner was arrested, released on bail, and after various pre- 
liminary proceedings was on October 2, 1919, found guilty 
by a jury after a trial before Hon. X as presiding justice. 
He was thereupon on that day sentenced to imprisonment in 
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the House of Correction for a term of one year. Also upon 
the same day on his motion for a stay of execution pending 
exceptions to the Supreme Judicial Court, Mr. Justice X 
certified that in his opinion there was a reasonable doubt 
whether the judgment should stand and ordered a stay as 
requested until the further order of the court. On or about 
the same date the petitioner was again admitted to bail. 
The time for filing exceptions was extended from time to 
time but no exceptions were actually filed, and on May 17, 
1920, upon the petitioner’s motion for a vacation of the 
sentence against him, he was placed on probation upon a 
recognizance in the sum of $200. with the probation officer 
of the Superior Court for the county as surety. It was one 
of the conditions of this recognizance that the petitioner 
should repay $1,600. to . On the 
same day at the request of Mr. Justice X and prior to the 
foregoing proceedings, the petitioner submitted his resigna- 
tion as a member of the bar as annexed to the petition, and 
this resignation was at once accepted by order of the court. 
The payment of $1,600. as required was duly made, the peti- 
tioner obtaining the money by borrowing. No further pro- 
ceedings were had on this indictment and it was placed on 
file on January 7, 1927.’’ 

It is noticeable that the petition for reinstatement contained 
no information whatever as to the circumstances, or causes, of the 
resignation of the petitioner. We suggest that the courts adopt a 
rule that if a person, who has resigned from the bar, applies for 
reinstatement the circumstances, or causes, of resignation must 
be stated frankly and clearly in the petition before it will be con- 
sidered. The information filed as aforesaid was as follows: 


COMMONWEALTH OF MASSACHUSETTS. 
a, Superior Court. 
IN THE MATTER OF — — — — — 


PETITIONER FOR REINSTATEMENT AS A MEMBER 
OF THE BAR. 


INFORMATION SUBMITTED IN OPPOSITION TO REINSTATE- 
MENT, FOR THE PROTECTION OF THE COURTS 
AND THE PUBLIC. 


To the Honorable the Justices of the Superior Court, 
Having been notified by direction of the court that the peti- 


tioner above named has filed a petition for reinstatement as a 
member of the bar in said court and that said petition was re- 
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ferred to the Board of Bar Examiners by the court for investiga- 
tion and report, and having been furnished by the clerk by direction 
of the court with a copy of the unanimous report of the Board of Bar 
Examiners, after hearing the petitioner and investigating the 
matter in which the Board of Bar Examiners unanimously state 
that ‘‘they feel obliged to recommend to the court that this peti- 
tion be denied’’, the undersigned Nathan P. Avery, of Holyoke, 
and Frank W. Grinnell, of Boston in said Commonwealth, as in- 
dividual officers of the court and as president and secretary of 
the Massachusetts Bar Association, one of the charter purposes of 
which was that of ‘‘upholding the honor of the profession of 
law’’, respectfully submit the following information for the con- 
sideration of the court in the public interest in accordance with 
the opinions of the Supreme Judicial Court in the Matter of 
Casey, 211 Mass. 187, and in the Matter of Keenan, 287 Mass. 577 
and other cases therein referred to relating to the function of the 
court and of members of the bar. 

It appears from the report of the Board of Bar Examiners 
that the petitioner was convicted of a serious offence after indict- 
ment and trial in the Superior Court in County, 
and that thereupon he offered his resignation from the bar which 
was accepted by the court and his name was stricken from the 
list in 1920, as shown by the record. 

We respectfully submit that the Board of Bar Examiners 
should be supported in their opposition to reinstatement of the 
petitioner ; that when a man is once removed from the bar under 
such circumstances as exist in this case, whether by order follow- 
ing acceptance of resignation, resignation or disbarment, he should 
stay out; that it is against the public interest that a person with 
such a record should be admitted to the bar and that having been 
admitted and removed because of such record it would be against 
the public interest for the court to reinstate him upon considera- 
tions of sympathy for his family or other reasons of that kind. 

We respectfully submit that when men have been convicted 
of such offences and removed from the bar, as the Supreme Judi- 
cial Court has repeatedly stated, it is not a question of punish- 
ment as in criminal proceedings, but the question before the court 
is one of maintaining public confidence in the profession. 

We respectfully submit that the reinstatement of the peti- 
tioner under circumstances disclosed in this ease would injure the 
public confidence in the profession and lower the standards of 
the Massachusetts bar and of the Massachusetts courts. 


Respectfully submitted, 


(s) NatHan P. Avery. 


Individually and as President of the 
Massachusetts Bar Association. 


(s) Frank S. GRINNELL. 


Individually and as Secretary of the 
Massachusetts Bar Association. 








104 


REPORT OF BRISTOL COUNTY BAR ASSOCIATION ON THE SUB- 
JECTS BEING INVESTIGATED BY THE SPECIAL COMMISSION 
ON THE JUDICIAL SYSTEM. 

December 30, 1935. 

Secretary of The Massachusetts Bar Association, 

DEAR SIR: 


The enclosed report was accepted by a unanimous vote of the Bristol 
County Bar Association at their meeting held at Taunton, Massachusetts, 
on December 11, 1935. 

Truly yours, 
WILLIAM J. FENTON, Secretary. 


REPORT. 


1. We approve full time service of justices sitting in district courts 
as is hereinafter recommended. 


2. We approve a rotating or circuit system, in place of a district 
court, with justices on a full time basis, with an adequate salary of not 
more than $9,000.00, per annum, and they be excluded from practicing in 
any of the courts of the Commonwealth, the justices are to include the 
present standing justices of the district courts. 

3. We favor full time service for the standing justices of the district 
courts with a salary of not more than $9,000.00, per annum. 

4. We favor a revision of the salary schedules for justices of the 
district courts if full time service is required. 

We are in favor of the abolition of the office of special justice. 

In regard to the revision of salary schedules for clerks and assistant 
clerks of district courts: This requires further study, but we favor ade- 
quate compensation based on the population of the district and the extent 
of the business done in the court. 

5. We favor immediate abolition of the offices of special justices of 
district courts. 

6. As to granting the Supreme Judicial Court full power to make 
rules regulating pleading, practice and procedure in the courts. 

We are not sufficiently informed to make any recommendations on this 
matter. 

7. At the present time we oppose increasing the number of justices of 
the Superior Court to 41. 

8. We favor granting to the administrative committee of the district 
courts the power to establish the time of the opening of such courts. 

9. Under the present system we oppose the practicing of law by jus- 
tices and special justices, sitting in district courts, in all courts and by 
clerks and assistant clerks in courts of their jurisdiction. 

10. We oppose providing for trial of civil actions in district courts by 
juries of six. 


WE RECOMMEND: That if a circuit or rotating system of district 
court is not established we propose for Bristol County a district court 
system under which there will be a standing justice of the court in New 
Bedford, Fall River, Taunton and Attleboro and in addition thereto an 
associate justice in New Bedford, Fall River and a third associate justice 
from the district composing the First and Fourth Bristol Districts. All 
justices to render full time services with adequate compensation and the 
said associate justices be rotated as is necessary to perform and expedite 
the business of all the district courts of the County and the present stand- 
ing justices of the district courts be retained. 


WILLIAM J. FENTON, Secretary. 
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Report of Lawyers’ Committee 
Co-operating with E. R. A. 


In September of 1934 the Federal Government, through the Adminis- 
trator of the “Federal Emergency Relief Act’’, requested the Bar 
Association of the City of Boston and the Massachusetts Bar Association 
to cooperate with it in providing relief for needy lawyers. As a result, the 
President of the Massachusetts Bar Association appointed this Com- 
mittee, including on it certain members suggested by the President of 
the Boston Bar Association. 


The Committee had two major problems: 


1. To determine the number of lawyers who were eligible for relief. 
It was required that they be in considerable need, without funds, property, 
or source of income, and have at least two dependents. 


2. To find legal work which would be useful and valuable to the 
community. 


The Administration insisted that the work be sponsored by some 
responsible organization or municipality, and that it be such that it 
would be outside the normal activities and would not ordinarily be 
undertaken. We immediately communicated with over three hundred 
local E.R.A. Administrators, the leading lawyers in various towns and 
cities throughout the Commonwealth, and important city officials in 
Boston, asking for codperation. We also solicited the codperation of 
several local bar associations, and with their support and help projects 
were later set up in their communities. 

It was difficult, and in some places impossible, to find out which 
lawyers were eligible for relief because they were, in many instances, too 
proud to indicate their condition. However, it was finally estimated that 
there were at least three hundred lawyers in the state who could qualify, 
some of whom were already on city welfare rolls. Several weeks were 
spent in filling out forms and in preparing statements before the necessary 
project applications could be filed. Progress was slow, and at times rather 
discouraging, owing to the inexperience of the authorities, lack of co- 
ordination, and an occasional tendency to play politics, which perhaps 
could be expected under the circumstances. However, in some cities we 
received full cooperation. 

State or County projects were not permissible, and in order to take 
care of the needy who were scattered throughout the state, a project 


3 








had to be set up in a specific locality for the employment exclusively of 
residents of that locality. The secretary of the Committee personally 
interviewed more than two hundred and fifty lawyers and found the 
condition of many deplorable. Most of them had been forced to give up 
their offices, and many were in danger of being evicted from their homes, 
and were otherwise in a desperate plight. Appendix I records a few speci- 
fic cases, typical of those with which the secretary came into contact, 
and which clearly indicate the value of these projects to the lawyers 
for whom they were intended. That, in return, the work done by these 
lawyers has been valuable is indicated by a letter from Samuel S. Dennis, 
Esquire, Assistant Corporation Counsel for the City of Boston, who saw 
a great deal of the work done by these E.R.A. lawyers. (See Appendix II.) 

There are now approximately one hundred and seventy-five lawyers 
engaged in legal projects of one kind or another throughout the entire 
state. More than half are employed in Boston, but there are also projects 
functioning in Braintree, Brookline, Cambridge, Newton, Revere, Win- 
throp, and cities as far west as Springfield and Holyoke. It is important 
to point out that in practically every case the lawyer had two or more, 
dependents because of the E.R.A. requirements, and the amount earned 
per week varied with the number of dependents. The maximum salary 
was fixed at $1.20 per hour for a maximum twenty-four hour week, 
making a total of $28.80 per week. 


Some of the projects are as follows: 


GENERAL PROJECTS 


1. Assistance in preparing the Massachusetts Annotations for 
the Restatement of the Law of Trusts. 


2. Assistance in preparing the Massachusetts Annotations for 
the Restatement of the Law of Agency. 


This work was already in progress but at private expense, an 
unfair drain on the men who were donating time and money. 
Several lawyers selected by the Committee were put under experts 
in charge of the work, thereby materially hastening the completion 
of the annotations and relieving private individuals of considerable 
expense. These two projects will be of great value to the Bar of 
Massachusetts because the Restatement of the Law prepared by 
the American Law Institute is a general statement of law without 
reference to local decisions. The annotations of these two subjects 
will concisely cover each section of the restatement, indicating 
whether the Massachusetts decisions are contrary or in accord, 
and will contain in many places discussions reconciling differences. 


MUNICIPAL PROJECTS 


3. Building Department 


Legal investigation concerning taking down unsafe, dilapi- 
dated, and obsolete buildings. 
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10. 


11. 


12. 


Park Department 


Compilation and preparation of abstracts of all statute laws, 
etc., pertaining to this department. 


Public Library 
Classification of legal matters. 


City Planning Board 


Survey of the laws covering several phases of activity of this 
department, including practice and procedure in connection 
with land takings for public improvements, both in the United 
States and in England. 


Collecting Department 

Examination of old claims for taxes and other collections due 
the City. 

Department of School Buildings 


Conducting examination of specifications and contracts given 
out in the past for the purpose of ascertaining defects and er- 
rors, and preparing new forms and specifications to avoid 
repetition of errors. 


Auditing Department 


Research and investigation into the various statutes and ordi- 
nances regulating the work of this department, special study 
to be given to Chap. 44, the Municipal Finance Act. 


Election Department 
Codification of Laws relating to elections. 


Assessing Department 


A. Examination of records at registry of deeds pertaining to 


tax titles held by the city, for the purpose of check-up and 
correction. 


B. Checking names and addresses of mortgagees of down- 
town property. 


C. Examination of records at Probate Court with relation 
to property not assessed to heirs and devisees. 


D. Examination of records at Registry regarding leases on 
down-town property for use in estimating value of property 
and petitions for abatement. 


Law Department 


Research work in connection with tax titles and general taxa- 
tion problems. 








These E.R.A. projects are at present about to be transferred to 
W.P.A. (Works Progress Administration) and under the latter, lawyers 
will be employed for one hundred and twelve hours per month, and re- 
ceive $94. Also, new projects are being created under W.P.A. for addi- 
tional lawyers to carry on further legal research. 

So far as the Committee has been successful in diminishing distress 
among members of the legal profession the credit is primarily due to the 
efficient efforts of its hardworking and conscientious secretary, Moses 
D. Feldman. He has been materially aided by leading lawyers in various 
parts of the state who have helped to secure effective cooperation from 
local E.R.A. administrators. 

The Committee also wishes to recognize the generosity of The Boston 
Bar Association and the public spirit of those unnamed law firms whose 
donations made it possible more efficiently to administer the funds pro- 
vided by the Federal Government. 

The Committee throughout has acted as a general clearing house for 
lawyers in need of aid. Its experience may perhaps be helpful whenever 
the Bar of Massachusetts gives thought to the larger question of estab- 
lishing permanent machinery for the relief of its indigent members. 


Respectfully submitted, 


LAWRENCE G. BROOKS, 
Chairman for the Committee 


FRANK W. GRINNELL 
WILLARD B. LUTHER 
GEORGE D. WHITMORE 


Moses D. FELDMAN, Secretary 
217 Lawyers’ Bldg. 
Boston, Mass. 
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APPENDIX I 
TYPICAL CASES REPORTED TO THE SECRETARY 


CASE I 


A former holder of a public legal office, married, and the father of 
six children. He was destitute, without food and coal, and practically 
living off the bounty of some friends who occasionally sent in a basket 
of provisions and some coal. The father had lost all hope but was too 
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proud to go to the City Welfare. Fortunately one of his friends informed 
me of his condition and I immediately communicated with him and made 
arrangements to have him fill out an application for a job on an E.R.A. 
project. This was no little task at that time. There were daily lines of 
applicants numbering from five hundred to one thousand and extending 
for blocks outside the E.R.A. headquarters, so that it was an ordeal in- 
deed to file an application. In theory, since this country is a democracy, 
there was no reason to except lawyers from standing in line for hours 
with applicants seeking work on snow removal and other labor projects, 
but it can be easily understood that lawyers resented this. After a great 
deal of difficulty I was able to cut some of the ‘‘red tape’’ and my man’s 
application was accepted without the necessity of waiting, but then our 
troubles began. I was informed that he could not be assigned to a job 
because he had not been investigated by the Social Service Division, and, 
of course, we would have to wait for their report, which in the past had 
sometimes taken weeks and even months. Risking the displeasure of 
some officials I succeeded in having an immediate investigation. His 
condition was apparent immediately, and he was placed on a project 
which called for twenty-four hours work per week at a salary of $28.80. 


CASE 2 


A former successful practitioner whose practice was wiped out by 
the depression, married, and the father of three children, had been forced 
to give up his law office. Conditions were so bad that electric and gas 
service had been turned off at his home, and when I interviewed him an 
eviction action was pending against him for the apartment which he 
occupied. He had reached the lowest depths of despair and was ready 
to do any form of work but was unable to obtain any. He remarked 
that ‘he was worth more dead than alive’ and I was afraid that unless 
something was done for him immediately, he might end his life in order 
to allow his family to collect his insurance. I tried to encourage him as 
much as I could and in due course succeeded in getting him assigned to 
a project at $28.80 per week. This man is still employed and when I see 
him occasionally it is quite apparent that he has found a new lease on 
life, and, incidentally, he has been doing an excellent job on the work 
that he has been assigned to. 


CASE 3 


The father of a large family whose condition was as bad as in the pre- 
ceding cases, but his application was turned down because he was the 
owner of the home in which he lived. Of course, it made no difference 
that his mortgage was long overdue and that the bank was about to fore- 
close. He was a property owner! Therefore he was not eligible. It seemed 
that those who had been thrifty were now being punished and the less 
a man had the better off he was. However, after the foreclosure went 
through and the last vestige of ownership was wiped out he was assigned 
to a project, and is still employed. 





APPENDIX II 
LAW DEPARTMENT OF THE CITY OF BOSTON 


November 9, 1935, 


Moses D. Feldman, Esquire 
11 Beacon Street 
Boston, Mass. 


Dear Sir: 


Replying to your request for a report on the work done in the Law 
Department by E.R.A. Lawyers will say. 

There are at present four E.R.A. projects in the Law Department. 
Some of these projects are legal research projects and others concern the 


examination of law regarding claims against the city and tax liens held 4 


by the city. 

At the time these projects were started there was a vast volume of 
cases which had accumulated in the past and there was an opportunity 
for a great deal of constructive work. A compilation of all the laws re- | 
lating to the City of Boston and governing its activities is in progress. 
A careful and exhaustive research has been conducted and when this 
compilation and digest is completed it will be of great value to the city | 
in the future conduct of its affairs. 

There was also the problem created by about 6,000 tax titles held | 
by the city, involving many questions of law and fact. A Tax Title Di- 
vision was set up and a great deal of work, done by E.R.A. lawyers, © 
was turned over to this division for action. With the assistance of the 
work done by these E.R.A. lawyers and to a great extent because of it, 
there has been brought into the City Treasury during the current year 
approximately $1,000,000, resulting from the disposition of 1,500 old 
tax title claims. 

In addition to the number of cases disposed of, preparatory work has 
been done on about 2,500 additional cases and the data thus collected has © 
been turned over to the Tax Title Division and these cases are now in 
the process of collection or other disposition. 

The E.R.A. lawyers assigned to the Law Department have shown a 
marked interest, intelligence and fidelity in the performance of their 
duties and their work has been of great assistance and value to the city 
and citizens of Boston. 


Very truly yours, 


(Signed) SAMUEL S. DENNIS 























